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QUSSTION PRESSNISD 
In the opinion of the petitioner, the question is: 
Whetzer the Federal Communications Commission erred in 
deternining under Section 315 of the Communications Act of 1934 
thet the duly nomineted and legally quelified Republicen candidate 


Zor President of the United Stetes was not entitled to “equal tine” 


without cnarge to brdedcast on the national television and radio 


networks efter the duly nosinsted and legally qualified Democratic 


canéideate for President, end the incumbent of the office, nad at his 
ows request used such networks witnout charge to broadcast a speech 


dealing with current internationsl events. 
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ARGUMENT 


The Commission's Ruling That a Broadcast 

on Current International Affairs by en 
Incumbent Presidential Cendidate is a 
Commission-created Exception to Section 315 
and Tnerefore an Unlawful Attempt to Legislate. 
Neither Incumbency, nor the Content of a Broad- 
cast, nor the Level of the Office Involved in 
2 Political Contest can Remove a Candidate's 
"Use" From Section 315 Except by Legislation, 
and the Commission's Attempt to Carve Out an 
Exception to the Law on Such Basis is Beyond 
Its Authority AACA SoS ooo Gas 


The Illegality of the Commission's Attempt 

to Carve Out an Exception to Section 315 is 
not Cured by the Reference to its 1956 "Suez 
Crisis” Ruling Because That Ruling Itself Was 
Beyond Commission Authority, Has no Current 
Validity, and in any Event Has no Application 
Here. niko mictoni-nretieiouiemente 


The Alternative Basis of the Commission's 
Ruling That the Incumbent Candidate's Broad- 
cast Does Not Batitle His Major Opponent to 
Equal Tine, i.e., That tae Incumbent's Speech 
wes In and of Itself a "News Syent" Within 

the Meaning o? Section 315(a)(4), is Also 
Petently Erroneous. AA ae ee eee oc 


The Court is E=powered to Review the Commis- 

sioa's Determization Without Limitation as to 

Scope and Unrestrained by any Contrery Admin- 
istrative Interpretation. In this Case, the 
Commission's Errors are ones not involving eny 
Discretion, and the Court Must Strike Down the 

Ruling as Dllegel. ‘Tbe Commission's Ruling 50 
Violently Conflicts With the Purpose of 

tion 315 it Cannot be Upheld on any Ground . 35 


CONCLUSION Bec rececocc os 42 
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JURISDICTIONAL STATEMENT 


This is a proceeding for review and reversal of an order of the 


Federal Communications Commission of October 21, 1964, which denied 


the petitioner » the duly qualified Republican candidate for President 
of the United States, the "equal opportunities” provided for tn 
Section 315 of the Communications Act of 1934, as eneniese (4&7 U.S.C. 
315), to the free television and radio broadcast time given by the 
major nationel networks on October 18, 1964, to the Democratic candi- 
date for President. The proceeding is brought pursuant to the \pro- 
visions of Section 402(a) of the Communications Act of 1934, ~ 
amended, (47 U.S.C. 402(a)), Section 2 of the Judicial Review Act of 
1950, as amended, (5 U-S.C. Section 1032), and Rule 38 of this Court. 
Section 10 of the Administrative Procedure Act (5 U.S.C. 1009) ‘also 
provides for judicial review and reversal of the Commission's | 
October 21, 1964 action, and for the relief requested by the 


petitioner in this proceeding. 
STATEMENT OF THE CASE 


Petitioner, Senator Barry M. Goldwater, is the duly nominated 
and ‘legally qualified Republican candidate for President of the United 
States. President Johnson, the incumbent, is the duly nominated and 


legally qualified Democratic candidate. Following a request for 
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brosdcast time by President Johnson (R. 15, 16), on Saturday, 
October 17, 1964, the three major national television and radio 
networks, uamely, American Broadcasting Company, National Broadcast- 
4ng Compsny and Columbia Broadcasting System, ope to provide 
such time,and they carried announcements on the air that at 8:30 p.m. 
ED? on Sunday, October 15, 1964, they would brosdcast a speech by 
President Lyndon B. Jobnson. The ennouncements were originated by 
the networks and broadcast on their owned and affiliated television 
and redio stations throughout the country. (R. 5)- At 8:30 p-m- 
Octoder 18, 196+, tue three networks did carry the speech by the 
Democratic candidate for President of the United States, which lasted 
approximately 19 minutes. The program wes provided to and carried by 
the networks’ owed abd affiliated television and radio stations in 
the United States without cost to tne Democratic candidate or to the 
Democratic Netional Committee. The air time and the cost of originat- 
ing and transmitting the program to the above-referenced stations was 


2/ 
borne by tne taree networks. (R.- 4). 


me 
1/ Hereinafter referred to, respectively, as ABC, NBC end CBS or, 
collectively, as "the taree networks.” 


2/ The broadcast was seen by some 60,000,000 viewers. On a paid 
time basis equivalent time would cost tne petitioner san estimated 
$500,000.00. See Burch affidavit, Attachment B, Application for 


Stay, etc. ° 


In the broadcast the Democratic candidate generally discussed 
&nd gave his views on three events which had transpired in the Lae 
week, namely, the results of the British election which had cal held | 
on October 15, 1964, the replacement in the U.S.S.R. of Premier 
Khrushchev on October 15 (Washington time), and the detonation of a 
nuclear device by the Chinese People's Republic on October 16 
(Washington time). Each of these earlier events had been the subject 
of numerous interpretations, comments and discussions by ail news 
media, including radio and television, prior to the October 18,) 196% 


broadcast by the Democratic candidate. (R. 4). The matters discussed 


in the October 18, 1964 speech are subjectsof the 1964 political 


campaign, particularly in the campsign for office of President of the 


United States, directly and indirectly. (R. 3, 5)- 


When the petitioner learned that the three networks had agreed 
to give time for a speech by the Democratic candidate and erie to 
broadcast of such speech, a request was made of each network to pro- 
vide equal tine to the petitioner, the Republican candidate for 
President of the United States, pursuant to the provisions of Section 


. 


315 of the Communications Act of 1934, as amended. (R. 1, 4). 


| 
Following the actions of the networks in carrying the speech 


by the Democratic candidate on a free-tine basis, requests were again 
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made to the networks to afford equal time to the Republican candidate 
for President, which requests were dispatched by telegram on 


October 18, 1964 following the referenced program. (R. 3, 4). 


Bach of the three networks refused to grant equal time to the 
Republican candidate and when the formal refusal of two networks and 
the informal refusal of the third was received, all at lepprocimately 
noon on October 19, a written complaint wes filed with the Commission 
epprising it of the networks’ refusal to comply with the provisions of 
Section 315 and requesting the Commission to direct each of the net- 
works to comply with the law and provide the petitioner with equal free 
time. (R. 4-6). Therein tne petitioner alleged, inter alia, the 
fact thet the time for the broadcast with respect to wnich equal time 
was demanded had been requested of the networks on behalf of the 
Democratic candidate, i.e., the President, and that "The broadcast 
itself and the circumstances surrounding it indicate that none of the 


exceptions to Section 315(s) of the Communications Act is applicable, 


particularly as that Section is construed in the letter to CBS of 


3/ On Octover 18, 1964, the Commission, by its Secretary, advised 
that the Commission would not act on a request for equal time 
unless it was initially made to the networks, and "in the event 
you feel aggrieved at the networks’ disposition of your request, 
then your complaint should be directed to this Commission." (R. 2). 


hn 


u/ 
September 30, 1964 (FCC 64-887; Mimeo. 56865)." (2. 4-6) 


The networks delivered to the Commission copies of their 


| 
| 
| 
respective formal denials of petitioner's request for equal time. 


“(Re 21, 13, 14). ABC expressed its refusal as follows: 


‘We advised Mr. Guyley of your Committee after receipt of 
your telegram yesterday that we would respond today after 
we had an opportunity to review carefully the content of 
the President’s address. We have considered this matter 
and have concluded that the coverage of this event is 
exempt from the requirements of Section 315 of the 
Communications Act." (R. 13). 


CBS denied the request 


"...for equal time under Section 315 of the Communications 
Act on CBS radio and television networks in response to the 
appearance last night of President Johnson on those networks 
in which the President spoke to American people on recent | 
international events. In light of nature of the President's 
request for time and the circumstances surrounding it, we do 
not believe that the President's appearance is covered by |! 
Section 315 so as to require equal time for all eligible 
Presidential candidates." (R. 14). 


NBC's refusal was expressed in a telegram dated October 19; 1964, 


i 

| 

which stated in pertinent part: 
i 


"Tt is our considered judgment that the President was making 
a report to the nation on the three major developments in) 
world affairs. The appearance of the President in his role 
as Chief Executive of this country to discuss matters of such 


ry, Attachment F to the Petition for Review herein. 
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grave ixportance to the people of the United States does not 
in our opinion constitute a use of NBC facilities within the 
meaning of Section 315 of t.e Communications Act of 1934, 
which would coopel NSC to give equal opportunity to other 
Presidential candidates. 


"The FCC, in our judgment, established this principle in 
1956 in a ruling which arose out of the somewhat comparable 
appearance by President Eisenhower during the election 
caupsign that year." (R. 12). 


By Public Notice dated the seme day, namely, October 19, 1964, 
the Commission stated that it nad determined the President's broadcast 
on October 18, 1964, is not "a use” within Section 315 of the Communi- 
cations Act and the broadcast would not oa other legally qualified 


candidates for the Presidency to seek time. The Public Notice concluded 


with the statement that the Commission's opinion would follow. (R. 20). 


Two days later, the Commission released the text of its ruling 
that the petitioner's request was being denied, with Commissioner Bartley 
concurring in pert and dissenting in pert and Commissioner Hyde 


dissenting. (R. 23-33). ‘The Commission stated that it had considered 


5/ The petitioner was informed of the decision approximately an hour 
and one half after the complaint was lodged. See Petition for 
Review, p.- 6. From the record lodged with the Clerk of this Court 
on October 23 efter the October 22 oral argument before the Court 
en banc., it appears that tne Commission requested additionel 
information from the networks, see R. 8-10, 16, 19, but the 
Commission did not call upon the petitioner for additional comments 
or information nor apprise the petitioner of networks’ sdditional 
statements. 


| 
the content of President Johnson's Optober 18, 1964 broadcast and it 


was the Commission's view that the broadcast concerned current and 
extraordinary events and would, therefore, not entitle the petitioner 

to equal time. The Commission ruled thet a person who is a egelly 
qualified candidate for the office of President and is at the sane 

‘time “the incumbent of the office may use a broadcasting station to report 
on current important international events and the broadcast is not "a 
use". In this connection the Commission referred to a ruling it had 
issued in 1956 when President Eisenhower used fifteen minutes of radio 
and television time "to address the nation witb respect to the extre- 
ordinary international situation in the Middle Bast (the so-called 

Suez crisis)." ‘The Commission also stated that one of the networks 

(NBC) hed advised that it had denied petitioner's request for equel 

time on the ground that an address by the President upon the recoumenda- 
tion of the National Security Council concerning outstanding inter 
national developments is a "news event” within the meaning of | 


6/ 


Subsection (4) of Section 315(a). (R- 2h). 


On the following day, Octoter 22, 1964, petitioner filed his 


petition for review in this Court. At the same time petitioner filled 


6/ This reason had not been included in NBC's denial to the petitioner. 
As expressed to the petitioner, the ground of denial was only “the 
1956 Suez crisis ruling." (R. 11-12). 
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an application for stay of the order, for the entry of an interlocutory 
injunction to enjoin the Comission from enforcing its October 21, 1964 
ruling and requiring the Commission to direct the three networks to 
fulfill the requirements of Section 315 by maxing arrangements for and 
giving equal time to the petitioner at the earliest possible date. 

The petitioner further requested other emergency relief including the 
expediting of ergument and a final decision in this proceeding, in 
view of the fact that election dey is November 3, 1964, which was just 


12 days from October 22, 1964. 


This Court scheduled and held a hearing en bane on the afternoon 


of October 22, 196%, on tne application for emergency relief. In view 


of the fect that the question of emergency relief involved the merits, 


the parties argued the merits to the extent they were then prepared to 

do so. At the conclusion of argument, the Court en banc took the matter 
under advisement, and approved an agreement among the parties that this 
case would be submitted for final decision on the merits in briefs to be 


filed by noon, October 26, 1964. 


STATUTES AND RULES INVOLVED 


1. Section 315(a) ‘of the Communications Act of 1934, as amended, 


47 U.S.C. 315, provides as follows: 


"Sec. 315- (a) I¢ any licensee shall permit any person who 
is a legally qualified candidate for any public office to use 
a broadcasting station, he shall afford equal opportunities 
to all other such candidates for tnat office in the use of! 
such broadcasting station: Provided, That such licensee | 
shall have no power of censorship over the material broad- 
cast under the provisions of this section. No obligation is 
imposed upon any licensee to allow the use of its station by 
any such candidate. Appearance by & legally qualified 
candidate on any -- 


(1) bona fide newscast, 


(2) bona fide news interview, 

(3) bona fide news documentary (if the appearance of 
the candidate is incidental to the presentation 
of the subject or sudjects covered by the news 


documentary), or 


(4) on-the-spot coverage of bona fide news events 
(including but not limited to political conven- | 
tions and activities incidental thereto), 


shall not be deemed to be use of a broadcasting station within 
the meaning of this subsection. Nothing in the foregoing | 
sentence shall be construed as relieving broadcasters, in 
connection with the presentation of newscasts, news interviews, 
news documentaries, and on-the-spot coverage of news events, 
from the obligation imposed upon them under this chapter to 
operate in the public interest and to afford reasonable | 
opportunity for the discussion of conflicting views on issues 
of public importance." | 


2. The remaining subsections of Section 315 and other relevant 
portions of the Communications Act of 1934, as amended, 47 U.S.C. 151, 
et seq-, the relevant portion of the Judicial Review Act of 1950, as 


amended, 5 U.S.C. 1030 et seq-, (P-L--901, Slst Cong. 2d. Sess. 64 Stat. 


1129) and of the Administrative Procedure Act, 5 U.S.C. 1001, et seq-, 


(P.L.-k04, 79 Cong. 24 Sess. 60 Stat. 237) are set forth in the 
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appendix to this brief. 


STATEMSNT OF POINTS 


I. The Commission's ruling that a broadcast on current inter- 


national affairs by an incumbent presidential candidate is a 
CoumiSsion-created exception to Section 315 and therefore an unlawful 
attempt to legislate. Neither indumbency, nor the content of a broad- 
cast, nor the level of the office involved in a political contest can 
remove a candidate's “use” from Section 315 except by legislation, 

and the Commission's attempt to carve out an exception to the law on 


such basis is beyond its authority. 


Ti. The illegelity of the Commission's attempt to carve out an 
exception to Section'315 is not cured by the reference to its 1956 
"Suez Crisis” ruling! because that ruling itself was beyond Commission 
authority, bas no current velidity, end in any event has no application 


here. 


III. The alternative basis of the Commission's ruling that the 
incumbent candidate's brosdcast does not entitle his major opponent 
to equal time, i.e-, that tne incumbent's speech was in and of itself a 
"news event” within the meaning of Section 315(a)(4), is also patently 


erroneous. 


Iv. The Court is empowered to review the Commission's aeter- 
mination without limitation as to scope and unrestrained by any contrary 
administrative interpretation. In this case, the Commission's errors 
are ones not involving any discretion, and the Court must strike down 

| 


the ruling as illegal. The Commission's ruling so violently conflicts 


| 
with the purpose of Section 315 it cannot be upbeld on any ground. 


SUMMARY OF ARGUMENT 


| 
The Commission denied the petitioner, the Republican candidate for 


President, an equal opportunity under Section 315 to respond to ‘the 
October 18, 1964 radio and television use by the incumbent condidate 
for President. It held that the October 18 broadcast was a "Report 
by the President", not "a use” by a candidate within the meaning of 
Section 315. This was but an illegal, naked attempt to legislate; a 
matter beyond the Commission's authority. The Communications Act 
itself: 1) makes no distinction between an incumbent and See nn 


candidate; and 2) does not provide gradations or limitations to|the 


equal opportunity provision depending upon the status of the office 
involved in the political contest. The whole body of case law and 

| 
legislative history is clear to the effect that once an individual 
qualifies as a candidate for an office, his status as an incumbent of 


the office cannot prevent his appearance on radio or television from 


being a Section 315 use. Similarly, the statute, the legislative 
| 
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history and case law are one in stating that the content of @ broadcast 
does not determine whether or not a Section 315 equal tine requirement 
arises. A use is a use, irrespective of the office involved in the 

political contest, irrespective of the fact that one of the candidates 


may be the incumbent, and irrespective of any question of content, and 


a legally qualified opposing candidate is entitled to equal time follow- 


ing a candidate's use. The Commission's xuling is erroneous as & matter 


of lav. 


Te illegality of the Comission's ruling further arises from the 
fact that it is an abrupt deperture 2rom its prior rulings and inter- 
pretations that none of the exceptions to the equal time requirement of 
Section 315 provided for by the 1959 amendment concerning news programs 
would apply when only the speech of a candidate is involved. The 
Coumission departed from the language of Section 315, from the legislative 
history and from its'own prior rulings in suddenly holding that a broad- 
cast devoted solely to the speech of an incumbent President can be a 
"news event” per se and that the program is thus excepted from equal 
time requirements as an "on-the-spot coverage of a bond fide news event." 
Prior to this ruling, the Commission hed consistently held that neither 
the newsworthiness of a program nor the fact that the program is in the 
public interest and of benefit to viewers or listeners gives rise to a 


statutory exception. It now bas reversed its prior holdings and 
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deprived petitioner from equal time. Its extra-statutory considerations 
have not been tested by any prior rule-making proceeding, and the 


instant ruling is erroneous a5 & matter of law. 


Congress can, when it desires, make a Section 315 distinction with 
respect to the office of the President, as it did in 1960 but aid not 


do in 1964, a clear indication that no such distinction is to apply 


this year. The Commission's attempt to create such @ distinction by 


its October 21, 1964 ruling is an illegel attempt to invade the legisla- 


tive domain. 


The ruling so violently conflicts with the purpose of Section 315 
and with the Commission's statements prior to its abrupt erence of view 
on October 21, 1964 that it cannot be upheld on any ground. The result 
deprives petitioner of his rights under Section 315 to inform the 


American people of his views on issues of public importance to them and 


to the nation. 


| 


I. THE COMMISSION'S RULING THAT A BROADCAST ON CURRENT INTERNATIONAL 
AFFAIRS BY AN INCUMBENT PRESIDENTIAL CANDIDATS IS A COMMISSION- 
CREATED EXCEPTION TO SECTION 315 AND THEREFORE AN UNLAWFUL ATIEMPT 
{0 LEGISLATE. NEITHER INCUMBENCY, NOR THE CONTENT OF A BROADCAST, 
NOR THE LEVEL OF THE OFFICE INVOLVED IN A POLITICAL CONTEST, CAN 
REMOVE A CANDIDATS'S "USE" FROM SECTION 315 EXCEPT BY LEGISLATION, 
AND THES COMMISSION'S ATTEMPT TO CARVE OUT AN EXCEPTION TO THE LAW 
ON SUCH BASIS IS BEYOND ITS AUTHORITY. 
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The Commission's conclusion that the October 18, 1964 broadcast 
was one by the President rather than by a candidate, notwithstanding 
the fact that the President is the duly nominated and qualified 
Democratic candidate, is based on a distinction not recognized in 
Section 315 and contrary to every expression of view on the question 


in prior decisions and interpretations by the Commission. 


Section 315 of the Communications Act of 1934, as amended, provides 


in pertinent part that "If any licensee shall permit any person who is 


a legally qualified candidate for any public office to use a broadcast- 
ing station, be shall afford equal opportunities to other such candidates 
for that office in the use of such broadcasting station..--No obligation 
is hereby imposed upon any licensee to allow the use of its station for 
any such cendidate.” The first provision and the last quoted section 
have been uniformly ‘applied over the years: licensees are free to 
refuse te carry e broadcast by a person who is a candidate, but having 
once determined to carry one candidate's program they may not for any 
reason refuse the other legally qualified candidates equal opportunity. 


See Farmers Educational & Coop. Union v- WAY, Inc-, 360 U.S. 525 (1959), 


and cases there cited. 


Once an individual qualifies as a candidate, his status as an 


4ncumbent of the office is completely immaterial on the question of 
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whether his appearance on radio or television is e Section 315 use. 
For example, in Radio Station KNGS, 7 Pike & Fischer R-R. 1130 (1952), 
the Commission held that when Senator Knowland qualified as a candidate 
for re-election, his "Report From Congress" broadcast on batters of 

- | 
public importance concerning the foreign relations and douestic affairs 
of thé United States was a Section 315 "use" by a candidate. The 
Commission ordered that his opponent was entitled to equal tine. 
Furthermore, in that case tne Commission indicated its Eemeriaton that 
under Section 315 if a legally qualified candidate uses a proadcasting 
facility, it is a Section 315 “use” irrespective of the seterial he 
may broadcast and there is no relevancy to the fact that the prosdcast 
concerns matters developed by him in his other status as an office 
holder. "It is pointed out that Section 315 of the Coumnications Act 
contains no requirements with respect to the "political’ aoe of 
broadcasts necessary to bring them within the provisions of oat 
Section...". 7 RR. at 1132. The unequivocal view that an incumbent 
candidate's use of a broadcast facility is a Section 315 "ase", 
irrespective of the fact that he is an incumbent office holder and 
irrespective of the content of his broadcast has been stated i such 
other cases, to list but a few, as Hon. Allen O. Hunter, 11 Pike & 
Fischer R.R. 234 (1952), involving a Congressman and his Scan ngtes 


Report", Carbondale Broadcasting Co., 11 Pike & Fischer R.R. 2h3 (193 ), 
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involving a mayor seeking re-electica, and William S. Freed, 19 Pike & 
Fischer R.R- 1391 (1960), involving a county sheriff and his sheriff's 


office report brosdcasts. 


Section 315 was amended in 1959 (P.L- 86-274, approved 
Septexber 1k, 1959), but the amendment did not affect in any manner 
the principles of the KNGS line of cases. ‘This was made clear in 
Hon. Clerk Ww. Tscapson, 23 Pike & Fischer R-R- 178 (1962), where the 
Commission expressly so helé and ruled that a broadcast report by an 
incumbent Congressman seeking re-election which gave his views concerning 
"public affairs of general interest and perticulerly those which are of 
sculer importence to --. /the coumunity/” is a use under Section 315. 
There tne Commission also pointed out that notwithstanding the fact that 
the program would be of importance end interest to tne listener and not- 
withstanding the fact that in carrying it the broadcaster served the 
over-all public interest, the broadcast wes a Section 315 use because 


the user was ea duly qualified candidate for election. 


The Commission cited the Tnompson case in its 1962 Public Notice 
of Section Interpretations, 24 Pike & Fischer R.R- 1901, 1908, and 
from that time to the instant ruling it gave no indication that it 


would abruptly change its construction of Section 315. Furthermore, 


ee ra a ae 

7/ The numerous decisions and interpretations of the Commission which 
would be changed by the instent ruling are set forth, infra, at 
PPpe- 18, 27-306 
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it is clear beyond a troubling doubt that notwithstanding the } Sear 
the Commission also utilized the content of President Johnson's October 
18, 1964 broadcast in order to find that it was not a "use". The ruling 
itself commences with phrases taken from the broadcast and then goes on 
to discuss in general terms other content material. (R. 23). Here, too, 
the Commission abruptly changed the whole course of the vody of law 
developed under Section 315, which body of lew includes the clear terms 
of the statute. Its instant ruling is thus an attempt to Sears the 
statute itself, a matter beyond its power. See Elm City Broadcasting 


Co. v. F.C.C., 98 U.S. App. D.C. 314, 235 F.2d 811 (1956). 


Fundamental to the Commission's October 21, 1964 ruling is the 
premise that because the candidate who broadcast on October 18, 1964 
was the incumbent of the office of President , his broadcast could be 
(and in this instance should be) viewed as being made by the office- 


holder rather than the candidate. 


The suggestion that a candidate's broadcast may be a "Report by the 
President", or, as expressed by Commission counsel at the oral argument 
en banc on this matter, an “act of office", simply is not contained in 
Section 315, as the Commission recognized until October 21, 1964, in 


such cases as KNGS and Thompson, supra. The testimony of the Chairman 


of the Coomission in 1963 with regard to the proposed 1964 suspension of 


ae 


Section 315 for the offices of President and Vice President indicates 
that the Commission recognizes that it can't create such an exception: 
“The Commission believes that the question of whether broad- 


casts by certsin nominees for public offices should be exempt 


from the equal opportunity provision of section 315(a) is 
basically a policy decision for determination by the Congress." 8/ 


An “act of office” exception would so change the statute that 
Congress and not the Commission is the agency to do it. See Local 357 
v. NIRS, 365 U.S. 667, 677- The Commission's attempted change is 


clearly erroneous as a matter of law. 


The office for which cendidates are contending makes no difference 
in the way Section 315 is to be applied; the statute makes no distinction 
on account of the importance of the office. As recently as 1962 the 
Commission gave its recognition to this fact by stating in a compilation 
of its interpretative rulings on wnich it expects candidates and 
licensees to rely, that: 

"..-Section 315 is applicable to both primary elections, and 

public offices including eli offices filled by special or 

general elections on e municipal, county, state or national 


level...". Interpretative Rulings, 2+ Pike & Fischer R.R. 1901, 
1915. 


Now, however, the Commission would change Section 315 by the October 21, 


8/ House Subcommittee Hearings on HJ. Res. 247 (88th Cong. lst Sess.), 
Pe 48. 


1964 ruling to say that it does not apply to the presidential contest. 


Only Congress can make such & distinction, and it has done; so in 
the past on a temporary basis when it so desired. In 1960, Congress 
suspended the equal time provision of Section 315 with respect to the 
offices of President and Vice President for that year only (p-u. 86-677, 
7% Stat. 554). Congress had a similar proposal for 1964 Berneneton 
made by the late President Kennedy, but declined to adopt it. This 
shows that if any Section 315 distinction is to be made on the basis of 
the office involved, it can be done only by legislation. The Commission's 
October 21, 196% ruling in this case, however, creates an ed hoc 
exeupeion for the presidential contest, by seying that some nuateete 


by the incumbent President who is a candidate for re-election are not 


within Section 315. Purely and simply this is legislation, ea matter 


wholly reserved to Congress. Even if the Commission had adopted a 

| 
report-by-the-President exemption, following rule-making proceedings, it 
could not stand because it would go beyond the present statute, Elm City 
Broadcasting Corp. v. U.S., 98 U.S. App. D.C. 314, 235 F.2d ai (1956). . 
A fortiori, what the Commission cannot do by rule, it cannot do by an 


ad hoc decision if the decision is contrary to the statute. 


a ST 

g/ See the Legislative Calendar No. 14, Committee on Commerce, United 
States Senate, (88th Cong.) p. 71 (August 28, 1964); 110 Cong. Rec. 
19410-19413 (Daily Edition). H 


The Commission example quoted in its Interpretative Rulings, supra, 
demonstrates that up to now the Commission has understood that Section 
315 is no respecter of persons. Svery elective office could be distin- 
guished, but Section 315 does not do so. Thus, there is no basis in law 
or in logic for treating the office of President of the United States or 


its ihcumbdent any differently from any other candidate. 


There is, however, another and even graver error in this connection; 
the effect of the Commission's decision is to suspend the application of 
Section 325 for only one candidate for the office of President of the 
United Stetes, the present incumbent. Woile it is clear that when Congress 
hes considered legislation to suspend Section 315 (as it did in 1960 and 
again in 196+), it bas been very careful to apply such suspension to all 
duly qualified candidates for the office of President. Here the Commission 
has usurped authority which it sas conceded belongs only to the Congress 
and after falling into that errc> hes created an unlawful suspension of 
Section 315 which cannot apply to ail legally qualifiea candidates for 
President. Such action should not be permitted to stand. 

II. THE ILIZGALITY OF THE COMMISSION'S ATIEMPT TO CARVE OUT AN EXCEPTION 

TO SECTION 315 IS BOT CURED BY THE REFERENCE TO ITS 1956 "SUEZ CRISIS" 


RULING BECAUSE THAT RULING WAS BEYOND COMMISSION AUTHORITY, HAS NO 
CURRENT VALIDITY, AND IN ANY EVENT HAS NO APPLICATION HERE. 


The Commission's claim that its denial of petitioner's request for 


equal time is dictated by its so-called 1956 "Suez crisis ruling” is but 
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a further indication of the illegality of the instant action. Briefly, 
the Suez ruling was issued on el2ction eve in 1956, by a divided 
Commission, after the networks had already given Governor Stevenson equal 
time to reply to President Eisenhower's broadcast made in the niast of the 


10/ 


Middle Esst “Suez crisis." In this ruling the Commission stated that in 


its view a broadcast by a President "during an international crisis" or 


"grave national crisis" (14 R.R. at 722, underscoring supplied) was not 
a "use" within Section 315 because it did not believe Congress so 

intended. An examination of the premise of that proposition, together 
with a consideration of the situation in which it arose, and the treat- 
ment afforded to the so-called "ruling" since 1956, makes it abundantly 


clear that the ruling was erroneous when issued and now has no validity. 


In the first place, the 1956 ruling was never reviewed by any Court 


and at most is a naked attempt by the Commission to carve out an 


| 


10/ On October 31, 1956, during events in the Middle East stated to be 


a "crisis", President Eisenhower made a broadcast on the matter and 
his Democratic opponent demanded equal time. ‘The Commission first 
held that it could not resolve the complex legal question of whether 
he should have such time, and the networks gave Governor Stevenson 
equal time. After the Democratic candidate hed obtained equal time, 
the Commission ruled, by a 4-2-1 vote (two members holding to the 
original view that the question was too complex for early deter- 
mination and the dissenting member continuing his original view 
that Section 315 did apply) that President Eisenhower's broadcast 
would not be viewed by it as coming within Section 315, but as a 
situation not deemed by the Commission to have been within the 
Congressional intent for such Section's application. Columbia 
Brosdcasting System, et al.,.14 Pike & Fischer R.R. 720, 721 (1956). 
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exception to Section 315 never euthorized by Congress. The very terms 
of the 1956 ruling are clear to the effect that it is but a guess as 

to what Congress may have intended, for it is barren of any reference to 
the legislative history of either the Radio Act of 1927 or the 
Cocmnunications Act of 1934. See CBS, 14 Pike & Fischer RR. 720, Tel 


(1956). 


Secondly, the Commission's claim in its instant ruling that the 1956 
ruling represents its "...construction of the statute in this respect 
for the ensuing 8 year period.” (R. 2+) is erroneous. Four times in 
election years since 1956 (1958, 1960, 1962 and 1964) the Commission 
bas either recodified or supplemented interpretative rulings in public 
notices regarding the use of broadcast facilities by candidates for 
public ene in none of them is any mention made of the Suez 


decision or e presidential exemption. The 1962 recodification states 


in its introductory peregraphs that its purpose is to “apprise licensees, 


u/ These four Commission releases may be found as follows: 


1958, sixty-one examples listed, 23 Fed. Reg. 7817, 17 Pike & 
Fischer 2.R. 1711. 


1960, seven examples listed, 25 Fed. Reg. 8836, 20 R.R. 1564. 


1962, recodification with 87 examples listed, 27 Fed. Reg. 10063, 
2k RR. 1901. 


196+, nine supplemental rulings listed, 29 Fed. Reg. 11286, 
3 RR. 24 1539. 


candidates and other interested persons of their respective responsi- 


bilities and rights under Section 315", 24 R.R- at 1902. This 1962 


release also contains the following exemple (2+ R-R- at 1915): 


| 
"02, Q. What public offices are included within the neaning 
of Section 315? 


hk. Under the Commission's rules, Section 315 is applicable | 
to both primary and general elections, and public offices 
“‘tnelude all offices filled by special or general election 
on a municipal, county, state or national level as well | 
as the nomination by any recognized party of candidate 
for such an office." | 


There is no suggestion, much less a statement, that @ presidential 


election is subject to a caveat. 


The mentioned releases and the examples set forth therein are what 
the Commission expects candidates and licensees to rely on, not an 


oblique, three sentence reference in the FCC Annual Report for 1957 


(R. 2h). 


It is clear from the foregoing that the Commission has not considered 
12/ | 
its 1956 Suez ruling of any significance. 


12/ The Commission implicitly expressed reservations about its Suez 
decision in the Lar Daly decision, supra (18 R.R. at p. 743, Fo 21), 
and in the legislative discussions relating to tne 1959 amendments 
there was no reference by the Commission to the fact that it had 
ruled that presidential reports in crisis situations were exempt 
entirely from Section 315. In point of fact, the statements indi- 
cated a contrary understanding. See, e-g-, Commissioner Ford's ... 
(footnote continued on next page) i 
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The proposition that Congress must be deemed to have included all 
agency interpretations or rulings in a statutory re-enactment "is an 


unreliable indicium at best", Commissioner v- Glenshaw Glass Co.-, 


348 U.S. 426, 431 (1955), and it cannot be utilized to validate a ruling 


or interpretation which goes beyond the statute itself. U.- S. v. 


Missouri & Pacific, 278 U.S. 269 (1928), DeSylva v. Ballentine, 351 U.S. 
13/ 
370 (1956). 


pi 

Footnote 12 continued....testimony and the testimony of the President 
of Westinghouse Broedcasting Co. House Subcommittee Hearings 
(86th Cong. lst Sess.) pp. 95, 190. Also see testimony of Governor 
Stevenson and of tae president of CBS in the hearings which led to 
the 1960 suspension of Section 315 for presidential and vice presi- 
dential candidates, tae effect of which is that there had been no 
1956 problem and Governor Stevenson nad been given equal time to 
answer the Suez speech. Senator Scott, a member of the Senate 
Subcommittee on Communications, steted that he agreed that Governor 
Stevenson was entitled to equal tine with regard to President 
Eisenhower's Suez speech. Senate Subcommittee Hearings on S. 3171, 
(86th Cong., 2a Sess.), pp- 16-17, 214. 


13/ Corn Products Ref. Co. v- Commissioner, 350 U.S. 46 (1955), and 
Helvering v- Reynolds, 313 U.S. 428 (1941), cited by the Commission 
are easily distinguisnable because they have to do with specific 
Treasury rules and regulations. Here tae “Suez” case was not 
presented to the Congress for enactment into law and there is no 
exemption for presidential crisis reports in the amended act. 

See United States v. Calemaro, 354 U.S. 351 (1957), and see 
Point III, infra. 


Finally, the Suez ruling would have no application on 4 factual 
basis. The Commission asserts taat it arose in "e crisis”, while it 
doesn't even suggest that a crisis exists in the instant matter and, 
more, the October 18, 1964 broadcast itself and the circumstances 

“s/ 
surrounding it negate any suggestion of a crisis. If, as the Commission 
now claims, a Section 315 ruling does not have any application except 
is/ 
to the specific factual content in which it is announced (R. 28), the 


significant differences in the factual situation between the 1956 


Suez broadcast and the instant one, including the absence of any crisis 


and the fact that the Suez ruling was announced after the major opposing 
candidate had been given free time, preclude any application of the 


ruling as a ground to deny the petitioner equel time to respond to 


i 


President Johnson's October 18, 1964 broadcast. 


ne EEE SEE SENSE Sunn 
14/ On October 17, 1964 The New York Times carried an article stating 
"White House sources stressed that there was no alarm or sense 
of crisis in the Administration. The President's address will be 
designed to give full information to the American people and not 
to alert them to any emergency. Fascination rather than alarm 
was the mood of most experts on Soviet affairs and high officials..." 
(Pg. 1, Col. 8.) 
"White House says there is ro crisis." Id., Pg. 32- 
"This explosion (detonation of nuclear device by Communist China) 
comes as no surprise to the United States Government." Id., Pg. 10, 
Col. 7. Datelined Washington, October 16, 1964, and titled as text 
of remarks by President Johnson. 


Commission counsel emphasized this point in oral argument before 
the Court en banc on October 22, 1964, to explain away the: 
September 30, “196+ CBS ruling which petitioner had filed with 
the Petition for Review, Attachment F. 
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III. TSS ALTSRNATIVS BASIS OF TES COMMISSION'S RULING THAT THE 
INCUMBENT CANDINATS'S BROADCAST DOSS NOT ENTITLE HIS MAJOR 
OPPONENT TO SQUAL TINS, I.5., THAT TE INCUMBENT'S SPEECH 
WAS IN AND OF ITSELF A "NEWS EVENT" WITHIN THS MEANING OF 
SECTION 315 (s)(%), IS ALSO PATSNILY ERRONEOUS 

The precursor of Section 315 of the Communications Act, 

Section 18 of the Radio Act of 1927 (P-L. 632, 69th Cong., 2d Sess., 

kk Stat. 1162), contained the same statutory requirement of equal 

opportunities for opposing candidates when ény use was made of a 

broadcasting facility by one candidate. It was not until 1959 that 

Section 315 was amendec in any manner paterial to this case, when the 


- exemptions for various types of pone fide news programs were approved 


September 14, 1959 (P-L. 86-27%, 86th Cong-, 1st Sess-, 73 Stat. 557)- 


It is clear from the legislative history of the 1959 amend- 
ments that the basic purpose of tne amendments was to write what is 
in effect a single exezption into Section 315 to nullity the effect 
of the Commission's 1959 Ler Daly decision (26 FCC 715, 18 Pike & 
Fischer R-R- 701), where the Commission bad held that the 
incidentel appearance of the Mayor of Chicago on television, while 
at the airport greeting the Argentine President, was 8 "use" within 
Section 315 so as to entitle Lar Dely to equal time. See S. Rep. 562, 
86th Cong-, lst Sess. Pike & Fischer Current Service, p- 10:393, 


et_seq-, and see, e-g-, 105 Cong. Rec- WhO, Uhl, Whe, 1b4L6, 


Whk51, Ws52, Wk55, Wek56, U57- 
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Congress wanted to provide for the "incidental appearance © 


situation", but from the very inception of its consideration of %: 


1959 amendments it recognized that such amendments would be limited 
and narrow ones so as not to defeat in any measure the over-riding 


purpose of Section 315. In introducing the 1959 bill, Senator Pastore 

set forth as the basic understanding of Section 315 the following: 
"Its basic purpose was to require equal treatment by 
broadcasters of all candidates for a particular public 
office once the broadcaster made a facility available 
to any one of the candidates. This was a sound principle, | 
and the committee re-emphasizes its belief in that objective." 
(105 Cong. Rec. 14439) 


* kee 


"Every licensee who is fortunate in obtaining a license 
is mandated to operate in the public interest and has 
assumed the obligation of presenting important public 
questions fairly and without bias." 


The legislative history makes clear that the 1959 amendments were 


designed to be but limited and narrow exceptions to Section 315- It is 


summarized in The Goodwill Station, Inc. (WIR), 2k Pike & Fischer R.R. 
413 (1962). 


The legislative history shows that in connection with the exception 
utilized by the Commission to deny the petitioner equal time in this 
case the Congress never intended that it be given but limited scope 60 


as not to defeat the basic purpose of Section 315, and to be limited 
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in any event to situations where the appearance of the candidate was 


incidental to the event being televised. 


In The Goodwill Station, Inc.(WUJR), supra, the Commission had 
occasion both to refer to the legislative history and to express its 
understanding thereof. In discussing specifically the portion of the 
1959 amendments which is now found in Section 315(a)(4%), viz-, the 


"on-the-spot coverage of bona fide news events” exception, the 


Coumission said that tae legislative history is clear that with respect 


to this exception, no less than the other three dealing with news 

" coverage, the appearance of the candidate cannot ‘constitute the principal 
event so as to qualify for exemption under Section 315. Evidences of 
legislative intent in this respect, said the Commission are found in 
the douse Report on the 1959 amendments (E. Rep. 602, 86th Cong., lst 
Sess., August 6, 1959), wnere the House Committee stated that "the 
appearance of a candidate in connection with such event must not be 
the principel aspect of the event.” The Commission expressly recognized 
that the quoted comment applied with even greater force to on-the-spot 


coverage of news events. Id. at 415, Fn. 1. 


In every ruling or expression of opinion since the enactment of 
the 1959 amendments until the abrupt ruling of October 21, 1964, the 


Commission has clearly held that the "news event" exception to Section 
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315 1s to be narrowly construed and does not apply unless the appearance 
of the candidate is incidental to the event being broadcast. In| the 
above-cited WIR case (24 R.R. 413), the Commission held that a debate 
of the Democratic and Republican Michigan gubernatorial candidates is 
not a "bona fide news event” within Section 315(a)(4) because the 
appearance of the candidates was not merely incidental to the "event" 
itself. The Commission further held that the fact that the arenes 
would have newsworthiness, both by reason of topic and speakers, is 
not controlling, nor does an exception arise because it was Pins 
"nona fide" in that the event was not arranged and staged by either of 
the candidates but by a sponsoring non-political organization. In 


short, neither the newsworthiness, nor the absence of political | 


motivation on the part of either candidate nor the bona fides of the 


| 
broadcaster, suffice to bring a broadcast within the narrow exception 


of Section 315(a)(4) where the appearance of the candidate in 


connection with the "event" is the principal aspect thereof. 


In National Broadcasting Co., Inc., 24 Pike & Fischer R.R. hou 
(1962), the Commission made the same holding and said thet there wes 
no Section 315(a)(4) "on-the-spot coverage of bona fide news event" 
exception for the broadcast of a debate of Governor Brown and ee Nixon, 


candidates for the office of Governor of California, to be held in 
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connection with the UPI Convention in San Francisco. It should be 

pointed out that the specific Section 315(a)(%) exception was claimed 

in that case by both NSC and CBS, networks which have rejected petitioner's 
request for equal time here, and the Commission informed both networks 

of the “principal aspect of the evert” bar to a Section 315(a)(+) 

claim of exception. | In the NSC case the Commission further stated 

that there was no distinction between the appearance by one candidate 

for a speech and a debate between two candidates insofar as a non- 


exemption under Section 315(a)(4) may be involved, where the principal 


event was the appearance of tne candidate nimself. Id. at 403. The 


Commission also repeated there its rejection of any theory that the 
test of exemption umer Section 315(2)(4%) is the bona fides of the 
broadcaster in believing taat the event wes news waking or newsworthy. 


Id. at 402. In this connection the Comission stated: 


“Further, if the sole test of the on-the-spot coverage 
exemption is simply whether or not the station's decision 
to cover the event and to put it on a broadcast program 
constitutes a bona fide news judgment, there would be no 
meaning to the other three exemptions in Section 315(a) 
since these, too, all involve a bona fide news judgnent 
vy the broadcaster. Carried out to its logicel conclusion, 
this approach would also lergely nullify the oojectives of 
Section 315 ‘to give tne public the advantage of a full, 
couplete, and exhaustive discussion, on a fair opportunity 
basis, to all legally qualified candidetes and for the 
benefit of the public at large.‘ In any campaign for 
political office which attracts the interest of the 
electorate, the statement and actions of a candidate for 
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that office could alweys be deemed newsworthy and tne | 
coverage and subsequent broadcast of all his speeches and | 
actions could under the restricted criterion advanced by | 
the petitioners always be deemed ‘on-the-spot coverage of | 
bona fide news events’. And this would be so whether the — 
statement and appearance is a debate witno an opposing 
candidate or is a separate speech and individual appear- | 
ance of but one candidate. It is clear, nowever, tnat 
the 1959 amendment wnich was enacted by the Congress reflected 
@ resistance by the Congress to any such broad scale delimit- 
ation of a broadcaster's obligation under Section 315. 
(2h. RoR. at 402-3). 


"For as Chairman Harris stated in discussing the conference 
report on the House floor, an ‘appearance of & candidate in 
on-the-spot coverage of news events is not to be exempt frou 
the equal time requirements unless the program covers bona 
fide news events'". (24 R.R. at p- 404). 
| 
We believe that WJR and NBC, supra, are dispositive of the claizs to 


exemption under Section 315(a)(4%) for the October 18, 1964 broadcast. 


Section 315(c) of the Communications Act of 1934 enacted in 1959 


provides as follows: 


"The Commission shall prescribe appropriate rules and 
regulations to carry out the provisions of this section." 
(Bmpaasis supplied). 


| 
The use of the word "shall" is normally mandatory, not permissive 


when used in a statute, Brow v-Hecht.Co., 78 U.S. App. D.C. 98, 
| 


137 F.2d 689 (1943). Ir the Congress intended to give the Commission 
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@iscretion to adopt rules they would have used the word "may". That 
Congress intended that the Ccomission was obligated to adopt rules and 
regulations under the 1959 amendments to Section 315 is apparent from 
the legislative history. In discussing the 1959 amendments Senator 
Pastore, the manager of the bill, repeated on at least four occasions 


that the Comission was under a mandatory obligation to enact rules 


and regulations specifically defining and delimiting the meaning of 


newscast, news interview, news documentary and on-the-spot coverage 


16 
of news events. (105 Cong. Rec. 14439, 14455, rusty, yet the 


_ Cogzxission has not done so. 


The Commission's failure to adopt any such rules or regulations 
is all the more inexcusable beceuse it represented to Congress that 
it desired to proceed in such fashion rather than on a case-to-case 


basis, saying: 


E.G., “The Comission is obliged wnder this bill to promulgate 
rules and regulations which will define a newscast, @ news 
documentary, and on-the-spot news coverage.” 

“et 
“The Commission is duty bound by rule and regulation to tell us 
exactly what is meant by a newscast, a news documentary and 
on-the-spot news coverage.” 105 Cong. Rec. 14456, underscoring 
supplied. 


"Tt would be wuch better for the Commission to cope with 
a single problem of developing interpretations as to what 
constitutes 'news, news interviews, news documentary, on- 
the-spot coverage of newsworthy events, panel discussions, 
or similar type program’ without being required to determine 
the merits of a defense that even though not a newscast, etc., 
the broadcaster in good faith intended it to be a bona fide 
newscast." (S- . Rep. No. 562, 86th Cong-, 1st Sess., as | 
reported in Pike & Fischer Current Service, p- 10:403). 


Despite the mandatory language in the statute and the clear and oft- 
expressed legislative requirement that the Commission is obliged to 


define in rules and regulations the meaning of the 1959 exceptions to 


Section 315, the Commission's rules and regulations applicable to poli- 
. tical broadcasting (47 C.F-R-, § 73-120, 73-290, and 73-657) haye not 


been amended since the 1959 Section 315 amendment was enacted with 
| 17/ 
respect to such matters, even though more than five years have passed. 
In his request for equal tine (R. 4-6) petitioner claimed that the 
j | 
Commission's CBS ruling of Septezber 30, 1964, that a broadcast/ of a 


| 
Presidential news conference would be a use within Section 315 {FCC 64-887; 
18/ | 
Mimeo. 56865) required that he be afforded equal time with regard to the 


October 18 speech. The Commission rejected this contention with a vrief 


eee 
17/ The most recent amendment to these rules involving matters not 
here pertinent were adopted in July of 1959 (24 Fed. Reg. 6345) 


18/ Attachment F to the Petition for Review in this proceeding. 
| 


statement that the ruling is "...not in point..." (R. 25), that it was 
not concerned here with press conferences and that in connection with 


such conferences: 


“We stress that our ruling with respect to Section 315(e)(4) 
is limited to the matters raised in your letter and does not 
extend to extraordinary and unusual factual situations.” 

s 


The difficulty with this off-nsand treatment is that neither the Thompson 
ruling, supre, NSC, Inc., supré, nor the WIR ruling, supra, contained 
any disclaimer whatsdever. The Commission is silent on this point, how- 


ever. 


The reference by the Commission in its October 21, 1964 ruling 
to one statement by Senator Pastore (R. 26) does not in any measure 
aid the legelity of its ruling. See McCaughn v. Zershey Chocolate Co., 
283 U-S. 438, 493-4. Senator Pastore made the statement in the original 
Senate deoate at a tise waen Senator Long had offered en amendment pro- 
posing a provision that the substantive exceptions to Section 315 would 
be effective for only one year (105 Cong. Rec., 153). Answering bin, 
Senator Pastore gave the primary argument that he objected to the 
amendment because the Commission wes being required to adopt specific 
rules and reguletions (Id. at 14455, 14456). In opposing the Long 
amendment, Senator Pastore said that it would create a situation 


wherein legislation might not ve enacted in time for the 1960 campaign, 
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which would mean that the Lar Daly problem would then arise. (Id.) 


In context, the only construction that can be placed on Senator 
Pastore's reference to the President standing in front of the American 
| 
, 
flag is that the Senator was putting the President in a Lar Dely) 


situation, and no more. 
. 


Notbing in the Commission's October 24 ruling can save it. The 


alternate ground of denial there utilized by the Comission to apny 


petitioner's equal time request is, we submit, wholly erroneous -| 


‘Iv. THE COURT IS EMPOWERED TO REVIEW THS COMASSION'S DETERMINATION 
WITHOUT LIMITATION AS TO SCOPE AND UNRESTRAINED BY ANY CONTRARY 
ADMINISTRATIVE INTERPRETATION. IN THIS CASE, TEES COMMISSION'S 
ERRORS ARE ONES NOT INVOLVING ANY DISCRETION, AND THB COURT MUST 
STRIKE DOWN THE RULING aS ILLEGAL. Tse COMMISSION'S RULING SO 
VIOLENTLY CONFLICTS WITH THE PURPOSES OF SSCTION 315 IT CANNOT 
BE UPHELD ON ANY GROUND. 


i 

The Commission asserts in its instant ruling thet on an ad hoc 
basis it can create an exemption to Section 315 of the Communications 
Act. Not only is this the effect of its ruling, but the Comission 
admits that such is just what it is doing. The Commission is not 
interpreting, it is unlawfully attempting to legislate. We cubatt that 
this is plain error which the Court can review and set aside. the 
Commission's alternative ground in this case, namely, that notwithstand- 


ing a long line of contrary interpretations it can suddenly in the 


instant case expand the “news events" exception to reach a result 
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beyond the statute, is as plainly erroneous. When it is remembered 
that the Comission cannot, even dy rule orregulation adopted agree- 
ably with the procedures specified in the Saministrative Procedure Act, 
reach a result which goes beyond its statutory authority, Elmo City 
Broadcasting Co. v. F-C-C-, 98 U-S. App. D.C. 314, 235 F.2d 612 (1956) 
it muSt follow that an ad hoc decision premised on @ proposition not 
tested by a prior rulle-caking proceeding cannot be affirmed when it 
goes beyond the applicable statute. Gonzalez v. Freeman, __U.S. App. 


D.C. , 33% 7.28 570 (decided May 7, 196+). HSlm City, supra, holds 


that the Commission's discretion, whatever it may be, is limited by the 


express provisions of tse Communications Act and such discretion is 
exbausted when the statutory limits of such provisions are reached. 

In this cese it is odvious, we submit, that the Commission exhausted 
any discretion it say have bac under Section 315 waoen it found that 
President Johnson was the legally qualified Democratic candidate, that 
Senator Goldwater was the legelly qualified Republican candidate end 
that the first-mentioned bad used brocdcasting facilities on October 18, 
1964. The Comission simply could not go further, irrespective of 
circumstances, program content, or its own views as to the newsworthi- 
ness of the broadcast, to remove it frow the definition of a "use" under 
Section 315- In sbort the Commission's ruling is an extension of the 
statute rather than within it, and hence an unlawful intrusion into the 


legislative field. See U-S- v- Missouri snd Pacific Ry., 278 U.S. 269 


(1928). This is not a question of Commission discretion; it is a 
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question of an unlawful assumption of authority and statutory inter- 


pretation, which can be struck down upon judicial review. Gonalez v. 
sons we 


Freeman, supra, and see US. v. American Trucking Associations, 320 
U.S. 534% (1940). 


The same conclusion obtains with respect to so much of the | 


Commission's ruling which concerns its interpretation of Section, 315 


(a)(&). As we have shown in Point III, supra, Congress mandated| the 


Commission to adopt rules and regulations defining such phrases ss 


"news events” or “newscasts” placed in the Act by the 1959 amendments, 


but the Commission has failed to do so. No regulations have deen 


| 
established by the Commission authorizing networks to refuse one 


candidate's equal time request on the ground that an incumbent aan 
date's broadcast giving rise to the request was a “news event", aoa 
the only Commission pronouncements on the subject are clear to the 
effect that "news event" as used in the statute cannot apply voere the 
event is a broadcast itself. Section 4 of the Administrative Procedure 
Act, 5 U.S.C. Sec. 1003, specifies the procedures which the Count ston 
must follow in promulgating rules and regulations under the Communi - 
cations Act. ‘The command of the Administrative Procedure Act is not a 
mere formality. Networks and candidates are entitled to have Basics 
of the standards which the Commission will use in applying Section 315. 


Te Commission's instant ruling approving an interpretation completely 


-37 - 


contrary to the statute is thus not a matter of discretion; it is an 


error of law, and it cannot stand. Gonzalez v- Freeman, supra. 


In view of what has been shown to this point, the petitioner 
believes that tne Commission's ruling must be overturned and for 
that reason does not believe thet this brief should be enlarged by any 
extensive discussion of other matters which &lso lay bare the errors. 


They may be noted briefly, however. 


The record leaves no doubt but that toe program time utilized by 


the Democratic candidate on October 18, 1964, was given by the networks 


at the request of that candidate's office (R- 16, 27). As was stated 
in the oral argument before the Court en banc, the petitioner has no 
quarrel with the networks for granting President Johnson's request for 
network time. The networks’ response with free time was one facet of 
their licensee obligation, i-e-, to operate in the public interest, 
but it does not relieve them from performing another explicit licensee 
obligation, viz-, to give equal time to an opposing candidate upon his 
request made pursuant to Section 315. However commendatory may be the 
networks’ action in acceding to President Johnson's request, it is 


clear thet the time was provided upon request, and this forecloses 


19/ 


Section 315(2)(4) from applying. 
We submit that the effect of the Commission's ruling, when | 
examined, indicates its violent conflict with the purpose of Section 


315. We believe it is fair to say that the net effect of the ruling 

4s that a licensee may examine the content of a broadcast by 8 political 
, | 

candidate and on the basis of the content assert @ denial of equal time 


to the candidate's major political opponent. However, if there is one 


thing which stands out in Section 315 it is that the content of a 
| 


candidate's broadcast is not subject to a licensee's judgment evaluation. 
- Section 315 expressly provides that a “licensee shall have no power of 


censorship over the material broadcast under the provisions of this Act. 
20/ | 


In the WDAY case, the Supreme Court held that the thrust of Section 315, 
namely, to facilitate political debate over radio and television, was 

so important that it would not hesitate to abrogate state law which may 
stand as an obstacle to the accomplishment and execution of the ‘purpose 


and objectives of Section 315. If the licensee cannot utilize the 
| 


content of a candidate's speech to bar that candidate from the broadcast 


ee 

19/ This factor, as well as all the others expressed in Points I, It 
and III, supra, concerning the Commission's application of extra- 
statutory considerations to the instant case, wakes Fadell v. F.C.C. 
25 Pike & Fischer R.R. 2063 (7th Cir., 1963), involving the 
appearance of a candidate in a merely incidental capacity, | 
inapplicable. (See Thomas R. Fadell, 25 R.R- 288 . (1963))- 


20/ Farmers Bducational and Coop Union v- U.S., 360 U.S. 525 (1959). 


=39- 


facility, WAY, supra, and cases there cited, it would seem only logical 
that the converse of the proposition must also be true, & licensee 
cannot utilize the content of one candidate's speech as grounds for 
barring equal access to the broadcast facilities by a second candidate. 
The Commission's instant ruling, however, overlooks suca proposition 


entirely. 


The Comission further overlooks the fact that its ruling forecloses 
individual network radio and television stations from an opportunity of 
giving the petitioner equal time to respond to the President's October 18, 
- 196% broadcast. Since the October 16, 1964 broadcast was brought to 
the individual stations over network facilities, the latter could not 
readily provide the petitioner with equal opportunity unless the 
networks originate and transmit tne petitioner's equivalent time broad- 
cast to them. Extended argument should not be necessary to indicate 
the effect of the Commission's ruling on the public at large. One 
Presidential candidate bad an opportunity to reach some 60,000,000 


American viewers, and those same viewers would not bave a similar 


opportunity to obtain the views of that candidate's major political 


opponent absent some additional effort on the latter's part. The 
underlying purpose of Section 315 is to facilitate political debates 
over radio and television, WDAY, supra, yet the Commission's instant 


ruling places a bar between the purpose and effectuation of the Section. 
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If it is the Commission's position that the networks Sateia nevs 
judgment that the coverage of President Johnson's speech was an "on- 
the-spot coverage of a bona fide news event” and such sae 
not unreasonable and is to be acquiesced in by the Comteesoar 
the Commission has been strangely silent concerning the fairness pro- 


visions of Section 315(a) and is strangely silent with respect to a 


logical extension of tne "news event” to the petitioner's eieest 
If a coverage of President Jonnson's speech during the height of a 
political campaign is an exempted use because of its Senora 
certainly the Republican candidate's position on the subjects dealt 
with by President Johnson would be equally newsworthy. Yet the 
Commission did not advise the networks that if the first proedéast 

was to be regarded as an exempt use, the fairness doctrine, and logic, 
would seem to require the same exception be applied to the petitioner's 


requested use. 


In the instant case the Commission has come up with a completely 


unexpected and erroneous interpretation of Section 315, and one which 
is contrary to the clear language and intent of this important! law. The 
Commission has attempted to “second guess" Congress, and it bes 
abruptly reversed its own most recent views on Section 315, all to 

the detriment of the petitioner, to the broad purpose of Section 315 


| 
and to the public itself. On no ground should this court affirm the 
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Coumission, we sudait. Rather the Court suould reverse the 
Commission and direct it to require the licensee networks to follow 
the mandate of Section 315 and grant the petitioner equal time to 


that given the Democratic candidate on October 18, 1964. Agreeably 


with the provisions of Section 9(b) of the Judicial Review Act of 


1950, 5 U.S.C. Sec. 1039, and Section 10 of the Administrative 
’ Procedure Act, 5 U-S.C. Sec. 1009, the Court should enter such further 
orders as may be necessary to see that its judguent is carried out, 


particularly in view of the emergent circumstances here present. 


COBCLUSTON 


For ell the foregoing reascas this case should be reversed and 
remanded to the Commission with directions to carry out the judgment 


of this Court, and the petitioner respectfully requests that he be 


afforded all the relief requested by him in his Petition ee Review. 
Respectfully submitted, 
ARTHUR H. SCHROEDER 
JOHN B. KENKEL 
JOHN P. BANKSON, JR. 
Washington, D. C. 20008 
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APPENDIX 
STATUTES INVOLVED 
The following are the pertinent statutes relevant to the instant 
case. 


A. The relevant sections of the Communications Act of 1934, as 
amended are: 


Sec. 315. [Sevsection (a) is set forth, supra, in Statutes and 


Rules Involved / 

(>) ‘The ‘charges made for the use of any broadcasting 
station for any of the purposes set forth in this section shall not 
Sa te Re ne et ee 
purposes. 

(c) ‘he'Commission shall prescribe appropriate rules 
and regulations to carry out the provisions of this section. 

Sec. ko2. (a) Any proceeding to enjoin, set aside, annul, or sus- 

pend any order of the Commission under this Act (except those 

appealable under subsection (b) of this section) shall be brought 

as provided by and in the manner prescribed in Public Law 901, 

BRighty-first Congress, approved December 29, 1950. 

B. The relevant section of the Judicial Review Act of 1950 is in 
part as follows: : 

Sec. 2. The court of appeals shall have exclusive jurisdiction 


to enjoin, set aside, suspend (in whole or in part), or to determine 


the validity of, all final orders (a) of the Federal Communications 
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Commission made reviewable in accordance with the provisions of : 

section 402 (a) of the Communications Act of 1934, as amended, ... 

= 
Such jurisdiction shall be invoked by the filing of a Beeteion 


‘as provided in section 4 hereof. 


C. The relevant sections of the Administrative Procedure Act are: 


Sec. 4. Except to the extent that there is involved (1) any 


military, naval, or foreign affairs function of the United States or 
| 


(2) any matter relating to agency management or personnel or to 
public property, loans, grants, benefits, or contracts- | 

(a) NOTICE.- General notice of proposed rule making shall 
be published in the Federal Register (unless all persons subject thereto 
ere named and either personally served or otherwise bave actual notice 
thereof in accordance with law) and shall include (1) a statement of 
the time, place, and nature of public rule making proceedings; |(2) 
reference to the authority under which the rule is proposed; and (3) 
either the terms or substance of the proposed rule or a description 
of the subjects and issues involved. Except where notice or hedring 
is required by statute, this subsection shall not apply to tes 
pretative rules, general statements of policy, rules of agency | 
organization, procedure, or practice, or in any situation in vhich 


the agency for good cause finds (and incorporates the finding and e 


trief statement of the reasons therefor in rules issued) that notice 
and public procedure thereon are impracticable, unnecessary, or 
contrary to the public interest. 

(b>) PROCEDURES.- After notice required by this section, the 


agency shall afford interested persons an opportunity to participate 


in the rule making through submission of written data, views, or 


arguments with or without opportunity to present the same orally in 
any manner; and, after consideration of all relevant matter presented, 
the agency shall incorporate in any rules adopted a concise general 
statement of their basis and purpose. Where rules are required by 
statute to be made on the record after opportunity for an agency 
hearing, the requirements of sections 7 and § shall apply in place of 
the provisions of this subsection. 

(c) EFFECTIVE DATES.- The required publication or service of 
any substantive rule (other than one granting or recognizing 
exemption or relieving restriction or interpretative Tules and state- 
ments of policy) shall be made not less than thirty days prior to the 
effective date thereof except as otherwise provided by the agency upon 
good cause found and published with the rule. 

(4) PErrrions.- Every agency shall accord any interested 
person the right to petition for the issuance, amendment, or repeal of 


@ rule. 


Sec. 10. Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion- 

(a) RIGHT OF REVIEW.- Any person suffering legal wrong 
because of any agency action, or adversely affected or aggrieved 
‘by such action within the meaning of any relevant statute, shall| be 

. 
entitled to judicial review thereof. | 


(o) 


(c) REVIEWABLE ACTS.- Every agency action made reviewable 


by statute and every final agency action for which there is no other 
en Re eS ee Se 
Any preliminary, procedural, or intermediate agency action or ruling 
not directly reviewable shall be subject to review upon the review of 
the final agency action. rerepclasiotbarelsclexpressiyfrecatreaicy, 
statute, agency action otherwise final shall be final for the pur- 
poses of this subsection whether or not there bas been presented or 
determined any application for a declaratory order, for any form of 
reconsideration, or (unless the agency otherwise requires by rule and 
Sen RR i a ee 
to superior agency authority. 

(a) #4 

(e) SCOPE OF REVIEW.- So far as necessary to decision and 
where presented the revieving court shall decide all relevant questions 


of lav, interpret constitutional and statutory provisions, and 
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determine the weaning or applicability of the tems of any agency 
DS on ee Se 
reasonably delayed; and (B) bold unlavful end set eside agency 
action, findings, and conclusions found to be (1) arbitrary, | 
capricious, an abuse of discretion, or otherwise not in accordance 
with law; (2) contrary to constitutional right, pover, privilege, of 
immunity; (3) in excess of statutory. jurisdiction, authority, ae 
limitations, or short of statutory right; (4) witbout observance of 
procedure required by law; (5) unsupported by substantial evidence 
ER oe ce 
vise reviewed on the record of an agency hearing provided by statute; 
or (6) ummrranted by the fects to the extent that the facts aze 
subject to trial de novo by the reviewing court. Tn making the fore- 
going deterninations the court shell review the whole record of euch 


portions thereof as may be cited by any party, and due eccomt 


be taken of the rule of prejudicial error. 
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Woshnington, D. C. 20530 Counsel, 


MICHAEL FINKELSTEIN, 
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Federal Communications Commission 
Washington, D. C. 20554 


STATEMENT OF QUESTION PRESENTED 
In the opinion of the respondents, the question presented is 
whether a nation-wide radio and television address by the President 
of the United States, made while he is a candidate for that office, 


in which he states the policy of the United States with respect to 


extraordinary and critical international developments, gives rise to 


an obligation on the part of the networks carrying the program to give 
equal time to other candidates under Section 315 of the Communications 


Act of 1934, as amended, 47 U.S.C. 315. 


STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 

ARGUMENT 


I. The Coumission Properly Held That The Broadcast 
Of The President’*s Address By The Three National 
Networks _Did Not Entitle All Other Candidates For 
The Presidency To Equal Opportunities Pursuant 
To Section 315(a) Of The Commmications Act. 


A. The broadcast of the President's address 7 
constituted on-the-spot coverage of a 
bona fide news event which is specifically 
exempted from the equal opportunities re- 
quirement of the Act by Section 315 (a) (4). 


B. ‘The Commission also properly followed its 20 
1956 "Suez" ruling, made prior to the 
addition of Section 315(a) (4). to the Act. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,963 


BARRY M. GOLDWATER, 
Petitioner, 


Vv. 
FEDERAL COMMUNICATIONS COMMISSION and 


UNITED STATES OF AMERICA, 
Respondents 


ON PETITION FOR REVIEW OF A DECISION 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENTS 


COUNTERSTATEMENT OF THE CASE 
This is a petition for review, filed pursuant to Section 402 (a) 
of the Communications Act of 1934, as amended, 47 U.S.C. 402 (a), and 
the Judicial Review Act of 1950, 5 U.S.C. 1031, et seq., to review a 
determination of the Federal Communications Commission of October 2l, 
1964. The Commission held, one Commissioner dissenting, chat a speech 
by President Lyndon B. Johnson which was broadcast by three major 


national radio and television networks on October 18, 1964, did not 


give rise to an obligation by the networks to give petitioner, the 
\ \ 
Republican Party nominee for the Presidency, an “equal opportunity” 


2 
to use the networks? facilities pursuant to Section 315(a) of the 
Communications Act ‘of 193%, as amended, 47 U.S.C. 315(a). 
The material background facts are as follows: 
In the early hours of Friday, October 16, 1964, it was an- 
nounced from Moscow that Premier Khrushchev had been removed as 
Premier, as First Secretary of the Commmist Party, and from his seat 


in the Presidium of the Central Committee. Later the same day, Com- 


munist China announced that it had exploded its first nuclear device. 


(See The New York Times, October 16 and 17, 1964, page 1.) Upon the 
advice of the National Security Council, the President of the United 
States, in accordance with past practice in previous similar situa- 
tions, asked the American Broadcasting Company (ABC), Columbia Broad- 
casting System, Inc. (CBS), and National Broadeasting Company, Inc. 
(NBC), for time on Sunday evening, October 18, 1964, to make an ad- 
Gress on these grave international developments. Each of the net- 
works made time available and, at 8:30 P.M. Sunday, the President ad- 
dressed the nation’ for about 19 minutes on radio and television. 
(The text of the address, as reported in The New York Times of October 
19, 1964, p. 14, is Appendix B hereto.) 

The President discussed the recent international developments, 


/ The full text of Section 315 of the Communications Act is set 
forth as Appendix A attached hereto. The Commission’*s ruling also 
applied to a complaint by Mr. Louis Jaeckel, candidate of the 
American Party, who has not sought judicial review. We have been 
advised by counsel for NBC and CBS that they have also rejected 
requests for time made by Mrs. Yetta Bronstein, Best Party, Mr. 
Clifton DeBerry, Socialist Workers Party, and Mr. Eric Haas, Socialist 
Labor Party. 

2/ Additionally, as a result of the British election on Thursday, a 
new government was formed in Great Britain by the Labor Party. 


| 
stating at the outset: 

| 

| 


"On Thursday of last week, from the Kremlin in 
Moscow, the Soviet Government announced a change in) 


its leadership. 


"On Friday of last week, Comminist China exploded 
a nuclear device in Sinkiang. 


"Both of these important events make it right that 
your President report to you ~~ as fully and clearly 
as he can. That is what I mean to do this evening.” 
In the course of his talk, the President also discussed the impact 


of the British election on United States policy. 


Immediately after the President’?s address, Mr. Dean Burch, 
Republican National Chane submitted a telegram request to the 
Commission for “equal time” on behalf of the petitioner, Barry M. 
Goldwater. (R. 3.) Burch stated that (ibid.), “The speech was 
utterly politically motivated. In the interest of fair play, we de- 
mand equal time to answer it." Mr. Burch also sent celegtans to the 
three networks, demanding "equal time™ for Senator Goldwater. 

The networks each rejected the request on October 19, 1964 
advising Burch that the President's speech was exempt under Section 
315. (ABC, R. 13; CBS, R. 14; NBC, R. 11-12.) In addition, the 
National Broadcasting Company, in a letter to the Conmission dated 
October 19, 1964, reget a fuller explanation of the reasons for 


its action (R. 8-10). | 


37 NBC did make time available to Mr. Burch to discuss the Republican 
viewpoint, but did so "in a spirit of fairness” (R. 11), and did not 
offer time for petitioner himself. 


On October 19, 1964, Mr. Burch also submitted a letter to 
Commission in which he reiterated his request for “equal time” 
the petitioner in reliance upon Section 315(a) of the Communica- 

tions Act (R. 4-5). The letter stated that he had submitted his 
request for “equal time™ to all three networks but that, “This morn- 
ing we were notified thet th American Broadcasting Company and the 
tational Broadcasting Company have refused our demand for equal time 
Goldwater. This refusal invokes the jurisdiction of the 
Commmications Commission to consider our demand for equal 
the refusal of the networks to provide such time.” 
Thereafter, on October 21, 1964, the Commission released 


2 letter to Burch (R- 23-29) advising hin of the Commission's deter- 


mination that Senator Goldwater wes not entitled to “equal opportuni- 


ties™ under Section 315(a) of the Communications Act, on the grounds 


that (4), “the broadeast of a report of the President to the American 
people concerning specific, current and extraordinary international 
events” was not a “use” within the scope of Section 315 of the Communi- 
cations Act and that (2), the broadcast of the President’s speech 
constituted on-the-spot coverage of a bona fide news event, which 


Section 315({a)(4} specifically exempts from the “equal opportunities” 


requirement of Section 315. 


e 


oe 
SUMMARY _OF_ARGUM 

A. The Commission properly ruled that the broadcast 
by three major networks of an address to the nation > President 
Johnson, setting forth the policy of the United States with 
respect to extraordinary international developments constituted 
on-the-spot coverage of a bona fide news event. Since Section 
315 (a) (4) of the Communications Act exempts such poosdcests 
from the requirement that equal time be given to all candidates 
for a particular office, petitioner was not entitled to equal 
time. 

The President's address comes squarely within the 

language of Section 315(a) (4). Furthermore, the legislative 
history of this provision makes clear that Congress intended 


to permit a President -- who is also a candidate -- to address 


the country in times of crisis without obligating the networks 


to make equal time available to all other candidates for the 
Presidency. 

B. Alternatively, the Commission's decision properly 
followed its 1956 ruling that President Eisenhower's broadcast 
on the Suez crisis did not entitle other candidates in the 
1956 election to equal time. This ruling, made before the 


enactment of the specific exemption in Section 315 (a) (4), 


rested upon the Commission's view that Congress in originally 


| 


adopting the “equal time" requirement of Section 315, did not 
intend to apply it to an address by the President which con- 
stituted the performance of his executive duties in a time of 


crisis. This decision by the agency charged with construing 


and implementing the Act, was reasonable and should be affirmed. 


win) 

ARGUMENT 
THE COMMISSION PROPERLY HELD THAT THE BROADCAST OF THE 
PRESIDENT?S ADDRESS BY THE THREE NATIONAL NETWORKS DID 
NOT ENTITLE ALL. OTHER CANDIDATES FOR THE PRESIDENCY TO 


EQUAL OPPORTUNITIES PURSUANT TO SECTION 315 (a) OF THE 
COMMUNICATIONS ACT. 


The Commission properly held that the broadcast of President 
Johnson's address to the nation by the ABC, CBS, and NBC radio and 
television networks did not entitle petitioner Barry M. Goldwater, 
the Republican Party nominee for the Presidency, and all other legal- 
ly qualified candidates for the Pacehienc y, such as the four others 
who have made a request to CBS, to “equal opportunities” Ito utilize 
the networks' facilities. This is so because the broadcast consti- 
tuted on-the-spot coverage of a bona fide news event, and such cover- 
age has specifically been exempted by Congress from the general yy 
"equal time” provision of Section 315(a) of the Communications Act. 


Section 315(a) (4) of the Act provides that: 


"Appearance by a legally qualified candidate on any -- 


* * = * * = 


(4) on the-spot coverage of bona fide news events 
(including but not limited to political conventions) 
and activities incidental thereto), shall not be 
deemed to be use of a broadcasting station within 
the meaning of this subsection." 


We believe it clear that in this case the broadcast of an address by 


*/ Section 315(a) requires a licensee who permits a legally qualified 


candidate to use his station,to afford equal opportunities to all 
other candidates for the office. (See Appendix A.) | 


- 
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the President of the United States setting forth this Government's 
position on recent international developments of major importance 
was correctly held by the Commission to be on-the-spot coverage 
of a bona fide news event. Petitioner urged the Commission that 
it was not on-the-spot news because the subjects discussed by 
the President, and numerous interpretations and analyses of then, 
were reported by all media and were well known to everyone well 
before the President’s broadcast. Far from refuting the Commis- 
sion's judgment, however, these factors support it. For it was 
the notoriety of the recent events, and the grave world-wide con- 
cern they inspired, which made the President’s presentation of 
the official United States policy a news event of the very first 
order. 

Grave situations do arise, calling for a report by 


the President concerning the Government's position as to extra- 


ordinary events. See, e-g-, the Presidential report to the Nation 
: 5 


on the Cuban Missile crisis (broadcast on October 22, 1962 and 
the 1956 Suez report (discussed within). This was such a situ-— 
ation. For first, as the Commission stated in its letter to the 


petitioner, “the events on which the President reported -- 


A 
U7 Letter of October 19, 1964, Dean Burch to the Commission, R. 4. 
5/ See The New York Times, October 23, 1962, p- l. 


aoa 


the replacement of the head of state of the Soviet Union and the ex- 
plosion of a nuclear device by Communist ‘China -- are news events 
of an extraordinary nature.” (R. 25.) Second, in his address, the 
President, acting as Chief Executive of the United States, advised 
this nation and the world at large of the official position of the 
Government of the United States with respect to these events. To 
give one example directed to the Commmist Chinese miclear explosion, 
the President stated (B. 4): 
“First, we will continue to support the limited 
test ban treaty, which has made the air cleaner. 
We call on the world -- especially Red China -- 
to join the nations which have signed it. 
"Second, we will contime to work for an cation! of 


all nuclear tests of every kind, by solid and verified 
agreement. 


"Third, we continue to believe that the struggle 
against mclear spread is as much in the Soviet 
interest as in our own. We will be ready to join 
with them and all the world -- in working to avoid it. 


"Fourth, the nations that do not seek national | 

nuclear weapons can be sure that if they need our 

strong support against some threat of blacknail, 

they will have it." 

Tims, taking the words of the statute in their ordinary sense, 
Rosenman v. United States, 323 U.S. 658, 661 (1945); Labor Board v. 
Highland Park Co., 341 U.S. 322, 324-325 (1951), the making of United 
States policy in a special address of the sort involved here was 
clearly bona fide news. Its coverage by three prime news sources at 
the moment and place of delivery was also just as clearly “on-the- 


spot coverage." 


=—siOl— 


Since the language of the statute is plain, no further search 
for a special meaning is either required or warranted. United States 
v. Missouri Pacific R. Co., 278 U.S. 269, (1929); The Elm City Broad- 
casting Co. v. United States, 98 U.S. App. D.C. 314, 235 F.2d 8ll 
(956). However, the background to Section 315(a) () fully supports 
the Commission’s view. 


6/ 
Prior to the enactment in 1959 of the exemptions contained 


in Sections 315(a) @)-(@), Section 315 contained only the general 
affirmative requirement for equal time. Commissioner Ford, with the 
concurrence of five other Commissioners, pointed out to Congress in 
the suamer of 1959, in hearings on several bills designed to relax 
the hitherto strict equal time requirements of Section 315, the need 
for an exemption for "special events such as political conventions,” 
a term which wes intended to include, ". . . a President speaking 
on a very serious international crisis.” Hearings on H.R. 5389, be- 
fore a Subcommittee of the House Committee on Interstate and Foreign 
Commerce, 86th Cong., Ist Sess., pp. 92, 95 (1959). 

And, before a Senate committee which was also considering pro- 
posed exemptions to the “equal opportunities” requirement, Commis- 
sioner Ford similarly stated that an exemption should be created for, 

Bi A . a broadcast by a public official on a subject of umsual 
significance of an official character involving the safety or welfare 
of the nation. . ." Hearings on S. 1585, before the Communications 


67 Public Law 60-274, approved September 14, 1959, 73 Stat. 557. 


me 

Subcommittee of the Senate Committee on Interstate and Foreign 
Commerce, 86th Cong., lst Sess., D- 298 (1959). It should be noted 
that this suggestion went beyond proposed provisions in certain of 
the bills in hearing (E.g., H.R. 7985, House hearings, as 4-5; 

S$. 1585, Senate hearings, p. 2) which would have exempted appear- 
ances on news or similar programs where the format and participants 
were controlled by the station itself. 

- When S. 2424, the bill ultimately enacted into law, was ap- 
proved by the Senate it too went beyond situations fully under the 
control of the broadcasters, exempting, inter alia, "on-the-spot 
coverage of news REN SF See S. Rept. No. 562 on S. 2424, 86th 


Y/ 
Cong., lst Sess., D- 1. During the debate on the bill, Senator 


Pastore, ‘the floor manager of the bill, made amply clear the exact 

reach of the bili to the very situation presented here. | He stated 

(105 Cong. Rec. 14456) that if a proposed amendment by Senator Long 
to have the bill terminate on June 30, 1960 (05 Cong. Rec. 14453) 

were adopted, it would vitiate the bill, and: | 


"If the President of the United States were @ candidate 
for reelection he could not stand up in front of the 
American flag and report to the American people on an 
important subject without every other conceivable’ candi- 
date standing up and saying ‘I am entitled to equal time.*" 


77 We believe that the bill (S. e424) which eventually evolved 
‘and contained the exemption, on-the-spot cove of news events, 
stemmed from this background; thus, the above-quoted term was 
specifically stated to include “political conventions", a phrase=. 
ology very similar to Commissioner Ford’s suggestion, “special 
events such as political conventions.” | 


At another point in the debate Senator Pastore affirmed that, “the 
words ‘news events" would necessarily have reference to current 
events of news importance” (105 Cong. Rec. 17830) nat and Senator 
Scott, another member of the Coumerce Committee, referred to the 
definition of "news" as “of current interest” (id. at p. 17832). 

In conference the conferees rejected a House substitute 
which would have added the words "(including but not limited to 
political conventions and activities incidental thereto), where 
the appearance of the candidate * * * in connection with such 


coverage is incidental to the presentation of news.” Instead, 


they adopted the present language of Section 315(a) (4), te 
9 


added only the words "bona fide” to the Senate version. 


SS ee 
8/7 In the Commission's letter to the petitioner, this and the 
citation immediately following erroneously appear (R. 26) as 

105 Cong. Rec. 16345 and 16347, respectively, which are the pages 


of the Senate Journal where the statements appear. 


9/ In explaining the basis for the rejection Congressman Bennett, 
a House conferee, stated (105 Cong. Rec- 17778): 
"I feel that this language would make the task of 
broadcasters and the FCC an impossible one and that 
even with the best intentions in the world neither 
broadcasters nor the Commission can meet the task 
of distinguishing between appearances which are 
incidental and appearances which are not incidental." 
Further, we point out that 315(a) (4) specifically includes "political 
conventions” where the appearance of a candidate in, for example, 
his acceptance speech, is clearly not "incidental to the presentation 
of news,” in the sense urged by petitioner. 
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In sum, both the language of Section 315(a) (4) and|its legis- 
lative history leave no doubt of its meaning,insofar as the problem 
presented here is concerned. Official duties of the highest order 
as here, or of a lower order such as a road ribbon cutting, were 


not to be deemed a use of radio or television within the! meaning of 


the statute if legitimately carried on that basis. See $. Rept. 562 
10/ 


on S. 2424, 86th Cong., ist Sess. p. 9 (1959). _ 

Nor is there any doubt that both the networks and the Commis- 
sion properly performed their roles in implementing the statute. 
It is quite true, as we have pointed out, that, while the phrase 
Tbhona fide" was intended to set up" * * * a test which appropriately 
leaves reasonable latitude for the exercise of good faith news judg- 
ment on the part of broadcasters and networks. * * * #it is not 
intended that the exemption shall apply where such judgment is not 
exercised in good faith * * * [but rather] for [the] purpose [of 
promoting] the political fortunes of the candidate making an appear~ 
ance." (Statement of Congressman Harris, 105 Cong. Rec, 17782). 

The report states: 

"Under the present rigid Federal Communication 

Commission interpretation of section 315, a 

broadcaster cannot devote 1 minute to a legally | 

qualified candidate participating in any program | 

whatever the subject, be it atomic energy, the 

need for adequate defense, a road or bridge 

ribbon-cutting event, dedicating a post office 

or opening a charity drive, without being com- 

pelled to make available a minute to every 


other legally qualified candidate to the same 
office." 
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See also H. Rept. No. 1069, 86th Cong., lst Sess., p. 4 (959). 
We think it clear that the networks acted reasonably and in good 
faith in the circumstances. 

Congress also made clear that the determination in each in- 
stance of whether a particular broadcast is exempt is a matter com 
mitted to the expertise of the Commission. See, e.g., H. Rept. 

No. 802, 86th Cong., Ist Sess. (1959), pp. 4-5; S. Rept. 562, 86th 
Cong., Ist Sess., pp. 11-13 (1959). 
Ths, the Senate Report recognizes (p. 12) that it is: 


"aifficult to define with precision what is 

a newscast, news interview, news documentary 
coverage of news event or panel 

That is why the Committee gave 


the Federal Commmications Commission full 
flexibility and complete discretion to examine 
the facts in each complaint which may be filed 
with the Commission. In this way the Conmis- 
sion will be able to determine on the facts 
submitted in each case whether a newscast, 
news interview, news documentary, on-the- 
spot coverage of news event or panel dis-~ 
cussion is bona fide or a *use* of the 
facilities requiring equal opportunities.” 


Senate Report also states (p. 12) that: 


"As experts in the field of radio and tele- 
vision, the Commission has gained a work- 
able knowledge of the types of programs 
offered by the broadcasters in the field of 
news and related fields. Based on this know~ 
ledge, and other information that it is in a 
position to develop, the Commission can set 
down some definite guidelines through rules 


Sasi 

and regulations and wherever possible by 

interpretations.” 11/ 

The good faith judgments made here by the networks, and 

‘ recognized by the Commission, fully reflect the intention of 
Congress that the dissemination of important news not be frustrated 
by a too-rigid requirement for equal time for all candidates. As 
we point out, infra, the Commission's ruling in no way affects the 


duty of broadcasters to give a fair presentation of conflicting 


viewpoints. It does, however, serve the Sere purpose of in- 
= 1 | 


_ suring a free flow of vital national news. 

The Commission's concern that the essential purpose of Sec- 
tion 315 not be diluted is evident from its September 30, 1964 
ruling given CBS that press conferences of the President and Sena- 
tor Goldwater are not exempt from the equal time provisions of 
Section 315. See Attachment F to Pet. for nev This ruling 


as See also Senator Pastore’s statement (105 Cong. Rec. 14439) that: 
"In removing these programs in which legally qualified 
candidates are seen or heard from the scope of section 
315 it places them in the same category as all other 
news, news interviews, news documentaries, on-the-spot 
coverage of news events, and panel discussion programs. 


The proposal affords the licensee freedom to exercise 
his judgment in the handling of this type program 
despite the fact that a legally qualified candidate 
x be heard on such a broadcast.” 
onsistent with a decision of the 
14142, unreported, 
ed a Commission 


13/ For the reasons set 

the September 30th CBS ruling is notin point here. 

as to the application of Section 315(a) (2) (the exemption for 
"bona fide news interview") are not relevant. The CBS ruling 
not only dealt with press conferences of the major candidates 


(cont*d) 
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establishes that there is no sweeping exemption from the "equal 
opportunities” requirement of Section 315. Significantly, the 
Commission stressed in the present case that its ruling is limited 
to the facts of the case. 

Petitioner urges, in effect, that-Congress would not have in- 
tended in the 1959 Amendments to treat two candidates for the same 
office in unequal fashion. But, as stated, the clear thrust of 
the 1959 amendments was to free "broadcasting journalism" -- to 
prevent "a blackout in the presentation of legally qualified can- 


@idates in the news-type programs” (S. Rept. No. 562, 86th Cong., 


lst Sess.; p. 14). Obviously, an incumbent public official who 
is in the news, such as the President, will appear frequently in 
"news-type™ programs —— perhaps more frequently than his opponents. 
But this was the very reason for elimination of the “equal time” 
requirement —- to permit the broadcaster to make good faith news 
judgments in four types of news programs. 
Congress was aware of the possibility of abuse, and speci- 

fically provided in the 1959 amendments (See Appendix A hereto): 

"Nothing in the foregoing sentence [i.e., exemption 

from equal time requirements for news-type programs] 


shall be construed as relieving broadcasters, in 
connection with the presentation of newscasts, news 


T7 (cont'd) Tather than an act of office by the President such 


as this, but also concluded with a statement designed specifically 
to make clear that the ruling had no applicability to the Suez~ 
. unlike the case of a routine 
or candidates, exemption of 
ved does no violence to the 
fully consistent with the legis- 
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interviews, news documentaries, and on-the-spot 
coverage of news events, from the obligation | 
imposed upon them under this chapter to operate 
in the public interest and to afford reasonable 
opportunity for the discussion of conflicting) 
views on issues of public importance.” 


This provision is a restatement of the fairness doctrine (H. Rept. 


No. 1069, 86th Cong., Ist Sess., p. 5; 10S Cong. Rec. 17778) —- 
the obligation of a licensee to afford reasonable opportunity for 
the presentation of contrasting viewpoints on eromretes issues 
which he chooses to cover. See Editorializing by Broadcast Licensees, 
13 F.C.C. 1246 (1949) » It follows that with respect to the Presi- 
dent?s broadcast of October 18, 1964, the "fairness" rather than 
the "equal opportunities" requirement of Section 315(a), was ap- 
eres 

Finally, we note that the petitioner has aontenced that if 
the broadcast of President Johnson's speech constituted on-the-spot 
coverage of a bona fide news event, then so too would ai broadcast 
of a speech in which the petitioner, as the Republican Party candi- 
date for the Presidency, discussed the same international develop— 
ments. But this question is not now before the Court. The deter- 
mination challenged here is that Senator Goldwater, and all other 
legally qualified candidates for the office of President of the 
United States, were not entitled to "equal opportunities" to the 
use of the networks* facilities as a result of the President's talk . 
eo rn a between the opera- 
tion of fairness doctrine and the "equal opportunities” require- 
ment of Section 315 in a recent public notice. FCC Public Notice 
64-611, 29 F.R. 1O4LS, 10416. 
15/ Here again we point out that no question concerning the applic- 
ability of the fairness doctrine is before the Court. Petitioner, 


in apparent recognition of the different operation of the fairness 
doctrine from “equal opportunities" requirement (see above note), 


(cont? d) | 
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The question sought to be raised of whether a major speech on 
international events by a candidate who does not hold an office 
requiring that he make the nation’s policy on such matters, is 
simply not presented. We believe that the question which was 
presented to the Commission was decided in square conformity with 


the letter and purpose of the law. 


In sum, Congress clearly intended to afford broadcast licen- 


sees reasonable latitutde for good faith coverage of spot news 
events (such as the President*s report on current grave inter- 
national events —- see Senator Pastore’s statement quoted at p. 11), 
without calling into play the "equal opportunities” requirement 
of Section 315 and thus the appearance of fringe candidates. Here 
either the Congressional purpose will be frustrated -- with a 
black-out” on the broadcast dissemination of important news infor- 
mation (Sen. Rept. No. 562, supra) -- or an unreasonable burden 
will be imposed upon the broadcaster -- namely, the necessity for 
the licensees? granting equal time to the other candidates for 
Presidency. There is no question about the very substantial nature 
of the burden to the networks and licensees of presenting in prime 
- time not only Senator Goldwater but Mr. Eric Haas (Socialist Labor 
Party), Clifton DeBerry (Socialist Workers Party), Louis E. Jaeckel 
Ts/ (cont'd) made no request of the networks under the fairness 


doctrine (and therefore filed no complaint with the Commission on 
the ground of unreasonable rejection of such a fairness request). 
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(the American Party), and Yetta Bronstein (the Best Party); using 
petitioner’ s figure in his affidavit to this Court, the posaod such 
time to the networks would be in the order of $2,500.000. The 
statement of the Court in Farmers Union v. WDAY, Inc., 360 U.S. 525,535 
(1960), while made in different circumstances, is equally applicable 
heres | 

Here, petitioner is asking us to attribute to 

Section 315 a meaning which would either frustrate 

the underlying purposes for which it was enacted, 

or alternatively impose unreasonable burdens on 

the parties governed by that legislation. 

We submit that under the terms of the 1959 amendments and 

their clear purpose, the President*s report was not a “use” within 


Section 315(a). 


i8/ Furthermore, this year there are only eight candidates for the 
esidency. In other years, the figure has been as high as 18 

(see Hearings before the Senate Communication Subcommittee, on 

S. 1585, 86th Cong., lst Sess., p. 98). The time, if any, afforded 
fringe candidates under the fairness doctrine would, of course, be 
entirely different from that under "equal opportunities”. See 
Commission's letter to Lawrence M.C. Smith, 25 Pike & Fischer, Radio 


Reg. 291. 
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B. The Commission Also Properly Followed 
Its 1956 "Suez" Ruling, Made Prior 


To The Addition Of Section 315(a) (4) 
To The Act. 


The Commission's determination that the President's report 
to the American-people concerning the change in leadership of the 
Soviet Government and the Chinese explosion of a nuclear device did 
not constitute a “use” by a candidate within the meaning of Section 
315 of the Act, rests alternatively on its 1956 "Suez" ruling, inde- 
pendently of the express exemption discussed: in Point A. For it was 
never the intention of Congress to require the Commission to hold 
an act of office of the President, setting forth this Government's 
position on recent international events affecting the national secur- 
ity, to be a “use” by a candidate subject to Section 315. 

During the 1956 pre-election period President Eisenhower 
addressed the nation for 15 minutes with respect to the extraordinary 
international situation in the Middle East (the so-called Suez crisis). 
Upon complaint the Commission concluded that "equal opportunities” 
need not be afforded other presidential candidates, stating: "we do 
not believe that when Congress enacted Section 315 it intended to 
grant equal time to all Presidential candidates when the President 


uses the air lanes in reporting to the Nation on an international 


crisis.” Columbia Broadcasting System et al., Public Notice Nos. 38337 
17/ 
and 38387, 14 Pike and Fischer, Radio Reg. 720, 722. 


————————— 
17/ Petitioner’s argument based on the fact that the networks did in 
fact give the Democratic candidate equal time in the Suez situation, 
ignores the fact that they did so because of the Commission's initial 
pronouncement that it could not immediately issue a declaratory ruling 
on the involved question presented. See citation above. 
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The Suez ruling, which has represented the agency's con- 


struction of the statute for the last eight years, recognizes the 
unavoidable fact that a president who is a candidate for re-election 
must act in a two-fold capacity during the pre-election period -- 

both as a politica] candidate and as the nation's Chief Executive. 
Obviously, ‘no other person or branch of Government can constitutionally 
assume the powers of the Chief Executive in the fields of national 
security and foreign relatioris, and the effective exercise of executive 
functions is at no time more vital to the national interest than in 

a time of crisis. While this in itself does not ecanemrEry mean that 
other candidates are not to be given equal time, we shall show that 

the Commission's conclusion that Section 315 does not apply to essential 
communications of the President acting officially in times of inter- 
national crisis is a reasonable exercise of the discretion conferred 
upon the Commission by Section 315, and is in accord with the legis- 
lative history and the provisions of the Communications Act taken as 

a whole. 

As elsewhere in the Communications Act, Congress in enact- 
ing Section 315 did not "frustrate the purposes for which the Communi- 
cations Act of 1934 was brought into being by attempting an itemized 
catalogue of the specific manifestations of the general problems for 
the solution of which it was establishing a regulatory agency,” National 
Broadcasting Company v. United States, 319 U.S. 190, 218-219 (1942) . 
Rather, it defined a broad area for regulation and authorized the 


Commission to “prescribe appropriate rules and regulations to carry 
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out the provisions of this section." Section 315(c), 47 U.S.C. 315(c), 
Appendix A hereto. “The Commmications Act must be read as a whole 
and with appreciation of the responsibilities of the body charged 
with its fair and efficient operation," United States v. Storer Broad- 
casting Co., 351 U.S. 192, 203 (1952), and the “touchstone” for the 
exercise of administrative judgment here as in other respects is the 
"public interest, convenience or necessity.” Federal Communications 
Commission v. Pottsville Broadcasting Co., 309 U.S. 134 (1940) = 
Section 315, which was “designed to assure a legally quali- 
fied candidate that he will not be able to acquire unfair advantage 
over an opponent through favoritism of a station in selling or donat- 
ing time or in schednling political ee only in terms 
of use of a station by a candidate. It is silent on the question 
involved here as to whether such "use" includes an act of office of 
the President of the United States of the nature here involved, when 


he is also a candidate. However, the legislative history reflects 


the intent of Congress that questions of this nature be resolved by 


the Commission in prescribing appropriate rules and regulations under 
the public interest standard. 


i8/ "The Commmications Act is not designed primarily as a new 
code for the adjustment of conflicting private rights through 
adjudication. Rather it expresses a desire on the part of 
Congress to maintain, through appropriate administrative control, 
a grip on the dynamic aspects of radio transmission.” Federal 
Communications Commission v. Pottsville Broadcast Co., 
309 U.S. 134, 138 (1940). 


15/ S. Rept. No. 562 on S. 2424, 86th Cong., lst Sess., pp. 8-9. 
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Section 315 of the Commmications Act of 1934, prior to 
the 1959 amendments relating to news broadcasts, was identical to 
Section 18 of the Radio Act of 1927 (44 Stat. 1162). The provision 
came into the Radio Act of 1927 by way of an amendment , peopoeed 
on the floor of the Senate by Senator Dill,- whose proposal was 
substantially adopted by the Pov The following colloguy 
between Senator Fess and Senator Dill makes clear the legislative 
intent that the matter of non-political speeches by candidates fall 
within the Commission's discretionary authority to make appropriate 


rules and regulations. Senator Fess, addressing himself to Senator 


Dill (67 Cong. Rec. 12503), inquired whether, for example, a Senator 
| 


" * * * somewhere on the occasion of some great’ celebration where 
* * * he would not talk on the subject of politics at all [but] might 
be talking on something entirely free from his interests, but in the 
interests of the community at large * * *", would come within Senator 
Dill's amendment, if his talk were broadcast. Senator Dill replied (ibid.): 
“Mr. President, I recognize that the construction 

stated by the Senator from Ohio might be put upon 

the amendment; but, if the Senator will examine 

the amendment, he will find following this provision 

is the statement that the commission shall make rules 

and regulations to carry out the provision. It seemed 

to me better to allow the commission to make rules and 

regulations governing such questions as the Senator has 

raised rather than to attempt to go into the matter in 

the bill." | 

The Commission has exercised its authority to prescribe 

appropriate rules and regulations to carry out the provisions of Section 
315 in two ways. It has promulgated formal rules and regulations estab- 
lishing, generally, definitions, requirements and procedures. Sections 


20/ See S. Rept. No. 562 on S. 2424, 86th Cong., lst Sess., p. 4. 


- 24 - 
73.120, 73.290 and 73.657 of the Commission's Rules, 47 CFR 73.120, 
73.290 and 73.657. The Commission also has made numerous ad hoc 
interpretative A on specific factual situations in connection 
with the large number of complaints against licensees which come 
before the Commission during every pre-election period. See Public 
Notice entitled "Use of Broadcast Facilities by Candidates for Public 
Office”, which is periodically brought up to date and published in 
the Federal Register. See, e.g., FCC 62-1019, 27 F.R. 10063. Since 
the choice of proceeding on a case-by-case basis sn by general rule 
is a matter lying primarily within the discretion of the Commission, 
Securities & Ex Commission v. Chenery Corp., 332 U.S. 194, 203 
(1947), the interpretative rulings of course constitute an exercise 
of the Commission's discretionary authority to prescribe rules and 
regulations under Section 315(c). They have been so treated by both 
the Supreme Court and Congress. See Farmers Union v. WDAY, Inc., 360 


U.S. 525, 528, fn. 5 (1960); S. Rept. No. 562 on S. 2424, 86th Cong., 
2 


lst Sess., pp. 4-6, 12. 

Accordingly, we think it clear that the Commission's decision 
to adhere to the 1956 Suez ruling here, is an exercise of its discre- 
tion under Section 315(c) to prescribe appropriate rules and regula- 
tions to carry out the provisions of the section, and should be reviewed 


21/ For example, S. Rept. 562 states at p. 12: 


"The Congress created the Federal Commmications 
Commission as an expert agency to administer the 
Communications Act of 1934. As experts in the 
field of radio and television, the Commission 
has gained a workable knowledge of the type of 
programs offered by the broadcaster in the field 
of news and related fields. Based on this know- 
ledge and other information that it is in a 
position to develop, the Commission can set down 
some definite guidelines through rules and regula- 
tions and wherever possible by interpretations." 
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as such. We turn now to the reasonableness of the Commission’ s 
conclusion that the "equal opportunities” provision of Section 315 
does not apply to essential communications of the President acting 


officially in times of international crisis. 


As stated, Section 315 must be construed in light of the 


whole Act and its basic purpose to “ensure the larger and more effective 


use of radio in the public interest." Section 303(g); National Broad- 


casting Co. v. United States, 319 U.S. 190, 216 (1943). ‘One of the 
underlying policies, embodied in Section 315, is the principle of 
equal access to radio and television facilities by candidates for 
public office. But another of the fundamental purposes, set forth 

in Section 1, 47 U.S.C. 151, is to "make available, so far as possible, 
to all the people of the United States a rapid, efficient, Nation-wide 


* * ® radio communication service * * * for the purpose of the national 

defense * * *_" | 
This purpose may properly be considered by the Commission 

in exercising its responsibilities under the Act, and may in some cir- 

cumstances justify a determination that Government use of radio fre- 


quencies is paramount to non-Government use. Bendix Aviation Corp. v. 


Federal Communications Commission, 106 U.S. App. D.C. 304), 272 F.2a 


533 (1959), cert. den. sub nom. Aeronautical Radio. Inc. v. United 


States, 361 U.S. 965. 


The Commission's Suez ruling constitutes a reasonable 
accommodation of both public interest considerations embodied 
in the Communications Act. It effectuates the Act's national 
security policy, -- that the President shall have the use of 
radio to assist in executive functions in times of international 
crisis such as Suez, Cuban Missile, or here. It enables the sta- 
tions to honor a Presidential request, without incurring the sub- 
stantial financial losses attendant upon affording equal free 
time to numerous fringe candidates, or charging the President 


the going rate for prime time. At the same time, the Commission's 


ruling here, when considered with its ruling to CBS that Presi- 


dential press conferences (except perhaps in extraordinary situa- 
tions) are not exempt from Section 315 (see Attachment F to 
Petition for Review), limits narrowly the situations where equal 


time need not be granted. 


Moreover, this reasonable accommodation has received 
implicit Congressional approval. The Commission's 1956 inter- 
pretative ruling on Suez was reported to Congress in 1957, pur- 
suant to Section 4(k) of the Communications Act, 47 U.S.C. 154(k). 
See 23rd Annual Report of the Federal Communications Commission, 


pp. 121-122. Although Congress was thus aware of the Commission's 
| 
construction of the statute, and re-examined the concept of “use” 


in connection with the 1959 amendments to Section 315, it did not 
alter or comment adversely upon the ruling that Section 315 does 
not apply when the President uses the air lanes in reporting to 

| 


the Nation on an international crisis. See S. Rept. No. 562 on 
22/ 
S. 2424, 86th Cong., lst Sess. On the contrary, as we have 


shown in Point A, Congress added a new provision which is fully 
| 


in accord with the Commission view expressed in 1956. Thus, 


equally appropriate here is the following statement of the Supreme 


Court in construing Section 315 in Farmers Union v. WDAY,, Inc., 


22/ Congress did, however, comment that the 1959 ameridments were 


needed because the Commission's “present rigid interpretation 

of equal opportunity under section 315 does constitute a deterrent 
to stations permitting the use of their facilities by legally 
qualified candidates," and would preclude full use of radio and 
television to disseminate information to large numbers of people. 
See S. Rept. No. 562, pp. 9-10. 
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360 U.S. 525, 532-533 (1960): 


"And more than balancing any adverse inferences 
drawn from congressional failure to legislate an 
express immunity [for libel] is the fact that the 
Federal Communications Commission - the body en- 
trusted with administering the provisions of the 
Act - has long interpreted sec. 315 as granting 
stations an immmity. Not only has this inter- 
pretation been adhered to despite many subsequent 
legislative proposals to modify sec. 315, but 
with full knowledge of the Commission's interpre- 
tation Congress has since made significant addi- 
tions to that section without amending it to 
depart from the Commission's view." [footnotes 
omitted.] 


In the circumstances, we respectfully submit that the emer re 
23 
long-standing interpretation should not be disturbed by the Court. 
CONCLUSION 

Since the Commission participated in the process of amend- 
ing Section 315 in 1959, and is the agency entrusted by Congress with. 
the responsibility for administering the Section, its construction 
is entitled to great weight, United States v- Zucca, 351 U.S. 91, 96 
(1956). We respectfully submit that the Commission's interpretation 
of Section 315 is correct and reaches a reasonable result. It should 
not be overturned. 
——— 
23/ There is no real basis for a contention that the Commission's 
ruling will result in abuses by Presidents seeking re-election. 
All that is involved here, and in Suez, is the broadcast of one 
short report by the President to the American people concerning 
specific, current and extraordinary international events. The 
Comnission'’s ruling states: “We stress that, as is customary in this 


field, our ruling is based on the facts of this case and is limited 
to those facts.” 
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APPENDIX A 


Section 315 of the Communications Act 


(a) If any licensee shall permit any person who is a legally 
qualified candidate for any public office to use a broadcasting 
station, he shall afford equal opportunities to all other such 
candidates for that office in the use of such broadcasting station: 
Provided, That such licensee shall have no power of censorship over 
the material broadcast under the provisions of this section. No 
obligation is imposed upon any licensee to allow the use of its 
station by any such candidate. Appearance by a legally qualified 
candidate on any -- 

(1) bona fide newscast, 

(2) bona fide news interview, 

(3) bona fide news documentary (if the ee of the 
candidate is incidental to the presentation of the subject 
or subjects covered by the news documentary), or 

(4) on-the-spot coverage of bona fide news events (includ- 
ing but not limited to political conventions and activities 
incidental thereto), 

shall not be deemed to be use of a broadcasting station within the 
meaning of this subsection. Nothing in the foregoing sentence shall 
be construed as relieving broadcasters, in connection with the pre- 
sentation of newscasts, news interviews, news documentaries, and 
on-the-spot coverage of news events, from the obligation imposed upon 
them under this chapter to operate in the public interest and to 
afford reasonable opportunity for the discussion of conflicting views 
on issues of public importance. 

(b) The charges made for the use of any broadcast station 
for any of the purposes set forth in this section shall not exceed 
the charges made for comparable use of such station for other purposes. 

(c) The Commission shall prescribe appropriate rules and regula- 
tions to carry out the provisions of this section. 


APPENDIX 5 


On Thursday of last week, from the Kremlin in Moscow, the 
Soviet Government announced a change in its leadership. 


On Friday of last week, Communist China exploded a nuclear 
device on-an isolated test site in Sinkiang. 


Both these important events make it right that your President 
report to you -- as fully and clearly as he can. That is what I 
mean to do this evening. 


Let me begin with the events in Moscow. We do not know 
exactly what happened to Nikita Khrushchev last Thursday. We do 
know that he has been forced out of power by his former friends 
and colleagues. Five days ago he had only praise in Moscow. Today 
- we learn only of his faults. 


Yet the men at the top today are the men he picked for leader- 
ship. These men carried on the administration of the Soviet Govern- 
ment when he was absent from the Soviet capital -- nearly half the 
time he was in power. 


But Mr. Khrushchev was clearly the dominant figure in making 
Soviet policy. After Lenin and Stalin, he is only the third man in 
history to have made himself the undisputed master of Communist 
Russia. 


There were times when he was guilty of dangerous adventure. 
It required great American firmness and good sense -- first in Berlin 
and later in the Cuban missile crisis to turn back his threats and 
actions without war. 


Yet he learned from mistakes and he was not blind to realities. 
In the last two years his Government had shown itself aware of the 
need for sanity in the nuclear age. 


He joined in the nuclear test-ban treaty. _ ‘ 


He joined in the hot line which can help prevent a war by 
accident. 


He agreed that space should be kept free of nuclear weapons. 


In these actions he demonstrated good sense and sober judgment. 
We do not think it was these actions that led to his removal. 


We cannot know for sure just what did lead to this secret 
decision. Our intelligence estimate is that Khrushchev learned of 
the decision only when for him it was too late. 


There has been discontent and strain and failure -- both 
within the Soviet Union and within the Communist bloc as a whole. 
All this has been evident for all to see. These troubles are not 
the creation of one man. They will not end with his removal, 


When Lenin died in 1924, Stalin took four years to consoli- 
date his power. When Stalin died in 1953, it was not Mr. Khrushchev 
who first emerged. : 


Two men now share top responsibility in the Soviet Union, 
and their exact relation to each other and their colleagues is not 
yet clear. They are experienced but younger men -- and perhaps less 
rooted in their past. They are said to be realistic. We can hope 
that they will share with us our great objective: the prevention of 
nuclear war. 

What does all this mean for us in America? It means at least 
four things: | 


First, we must never forget that the men in the Kremlin remain 


dedicated Communists. A time of trouble among Communists requires 
steady vigilance among free men -- and most of all among Americans. 
For it is the strength of the United States that holds the balance 
firm against danger. 

Second, there will be turmoil in the Communist world.) It is 
likely that the men in the Kremlin will be concerned primarily with 
problems of Communism. This would not be all good, because there 
are problems and issues that need attention between our world and 
theirs. But it is not all bad because men who are busy with internal 
problems may not be tempted to reckless external acts. 


Third, this great change will not stop the forces in 'Eastern 
Europe that are working for greater independence. Those forces will 
continue to have our sympathy. We will not give up our hope of build- 
ing new bridges to these people. 


Fourth, our own course must continue to prove that we on our 
side are ready to get on with the work of peace. 


The new Soviet Government has officially informed me through 
Ambassador Dobrynin that it plans no change in basic foreign policy. 
I spoke frankly as always to the Soviet Ambassador. I told him that 
the quest for peace in our country had never. been more determined 
than it is now. pa 


Sst 


I told him we intend to bury no one, and we da not intend 
I reminded the Ambassador of the danger we all faced 


I told him that any Soviet Government which is ready to work 
for peace will find us ready to talk to anyone, when it would help 
the cavse of peace. : 


I believe this was a good beginning, on both sides. 


That same day the Chinese nuclear device was exploded at a 
test site near a lake called Lop Nor, in the Takla Makan desert of 
the remote Central Asian province of Sinkiang. The building of this 

_test site had been known to American intelligence for several years. 


In recent weeks the rapid pace of work there gave us a clear 
signal that the long and bitter efforts of this regime were leading 
at last to a nuclear test. 


At first, in the nineteen-fifties Russia helped the Chinese. 
This assistance in the spread of nuclear weapons may now be regarded 
with some dismay today in Moscow. 


We believe that this help was ended in 1960 as the quarrel 
among the Comaunists grew sharper. Soviet scientists and technicians 
left suddenly, with the blueprints under their arms. Unfinished 
facilities were left standing, and expected supplies were cut off. 


But the Red Chinese kept to their chosen purpose, even as 
their economic plans collapsed and suffering of their people became 
enormous. 


Secretary Rusk gave timely warning as the preparations at 
Lop Nor advanced. When the test occurred, I at once told the world 
that this explosion will not turn Americans and other free peoples 
from their steady purpose. ; 


No American should treat this matter lightly. Until this week 
only four powers had entered the dangerous world of nuclear explosions. 
Whatever their differences, all are sober and serious states, with 
long experience as major powers in the modern world. 


Communist China has no such experience. Its nuclear preten- 
sions are both expensive and cruel to its people. It fools no one 
when it offers to trade away its first small accumulation of nuclear 
power against the mighty arsenals of those who limit Communist Chinese 
ambitions. It shocks us by its readiness to pollute the atmosphere 
with fallout. 


But this explosion remains a fact -- sad and serious. We 
must not and we will not ignore it. : 


I have discussed the limited meaning of this event ina 
statement on Friday. The world already knows that we were not sur- 
prised, that our defense plans take full account of this development, 
that we reaffirm our defense commitments in Asia, that it is a long, 
hard road from a first nuclear device to an effective weapons system, 
and that our strength is overwhelming now and will be kept that way. 


But what I have in my mind tonight is a different part of the 
meaning of this explosion at Lop Nor. i 


Communist China's expensive and demanding effort tempts other 
states to equal folly. Nuclear spread is dangerous to all mankind. 


What if there should come to be 10 nuclear powers, or 20? 


What if we must learn to look everywhere for the! restraint 
which our own example now sets for a few? Will the human race be 
safe in such a day? 


The lesson of Lop Nor is that we are right to recognize the 
danger of nuclear spread. We must continue to work against it -- and 
we will. 


First, we will continue to support the limited test ban treaty, 
which has made the air cleaner. We call onthe world -- especially 
Red China -- to join the nations which have signed it. | 


Second, we will continue to work for an ending of all nuclear 
tests of every kind, by solid and verified agreement. 


Third, we continue to believe that the struggle against nuclear 
spread is as much in the Soviet interest as in our own. We will be 
ready to join with them and all the world -- in working to avoid it. 


Fourth, the nations that do not seek national nuclear weapons 
can be sure that if they need our strong support against some threat 
of blackmail, they will have it. 


The two events I have discussed are large and full of meaning. 
Yet they do not change our basic policy -- they reinforce it. 


| 

And let me take a minute to say that the same thing is true 

about another important event this week -- the victory of another 
party with another leader in Great Britain. | 


The British Labor party is the same party that held power when 
the Atlantic alliance was founded, when British and American pilots 
flew the Berlin airlift together, and when Englishmen joined us in 
Korea. 


It is a party of freedom -- of democracy -- and of good faith. 
Today it has the confidence of the British people. It also has ours. 


They are our friends -- as the Conservatives before them are 
our friends -- and as governments of both parties have been friends 
for generations. 

We congratulate the winners. We send warm regards to the losers. 
The friendship of our two nations goes on. This is our way with all 
our trusted allies. 


This has been an eventful week in the affairs of the world. 
It is not the first such week. Nor will it be the last. 


For the world has changed many times in the last 20 years. 


Great leaders have come and gone. Old enemies have become new friends. 
Danger has taken the place of danger. 


Through this period we have steadily moved toward a more hope- 
ful world. We have moved toward widening freedom and more lasting 
peace. We will continue in this direction. 


What happens to other countries is important. But the key to 
peace is to be found in the strength and the good sense of the United 
States of America. Today we are the strongest nation in all the world 
and all the world knows it. We love freedom and we will protect it 
and preserve it. And today, as always, our purpose is peace. 


Eleven months ago, at a still more fateful hour, I spoke to the 
Congress and to our people of the purpose of America. Let me close 
tonight by repeating what I said then. 


"We must be ready to defend the national interest and to 
negotiate the common interest. This is the path that we shall 
continue to pursue. Those who test our courage will find it strong, 
and those who seek our friendship will find it honorable. We will 
demonstrate anew that the strong can be just in the use of strength, 
and the just can be strong in the defense of justice.” 


